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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia. 


No.  8873. 


MARTHA  LIGHTNER  BOONE,  Appellant, 

v. 

DANIEL  LIGHTNER  BOONE  and  MARTHA 
PENELOPE  BOONE,  Infants,  etc.,  and 
DANIEL  F.  BOONE,  Appellees . 


Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  in  an 
action  for  the  custody  of  infants  residing  in  the  District  of 
Columbia. 

Jurisdiction  of  this  Court  is  conferred  by  Title  17,  Sec¬ 
tion  101,  D.  C.  Code,  1940. 
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STATEMENT  OF  THE  CASE. 

On  April  15, 1941,  appellee,  Daniel  F.  Boone,  filed  a  com¬ 
plaint  for  divorce  from  his  wife,  appellant  herein,  in  the 
Superior  Court  of  Forsyth  County,  North  Carolina,  of  which 
State  he  and  his  wife  then  were  residents.  (Joint  App.  31) 
Said  action  was  litigated  to  a  conclusion,  and  on  July  2, 
1941,  the  Superior  Court  entered  its  final  decree,  in  which, 
without  adjudicating  the  question  of  divorce,  it  awarded 
custody  of  two  minor  children  of  the  parties  to  appellant, 
their  mother.  (Joint  App.  30-33)  The  father  did  not  obey 
this  order.  Thereupon,  appellant  came  to  the  District  of 
Columbia,  where  the  children  in  the  meanwhile  had  been 
brought  by  their  father,  and  again  sought  custody  by  suing 
out  a  writ  of  habeas  corpus.  (Joint  App.  28)  Upon  a  hear¬ 
ing,  the  District  Court  granted  the  writ,  and  ordered  the 
father  to  deliver  the  children  to  their  mother.1  (Joint  App. 

539  1  Filed  Mar  13  1942. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 

Habeas  Corpus  No.  2240. 

Martha  Lightner  Boone,  Tryon,  North  Carolina,  Petitioner, 


v. 

Daniel  F.  Boone,  7930  16th  Street,  N.  W.,  Washington,  D.  C.,  Respondent. 

Findings  of  Fact  and  Conclusions  of  Law. 

Upon  consideration  of  the  Petition  filed  herein  and  the  return  thereto  and 
the  Court  having  heard  testimony  and  received  evidence  and  heard  arguments 
of  counsel  on  behalf  of  petitioner  and  respondent,  the  father  and  mother 
of  the  children  in  controversy,  the  Court  finds  and  determines  that  it  has  juris¬ 
diction  over  the  parties,  the  children  in  question,  and  the  subject  matter,  and 
accordingly  makes  the  following  Findings  of  Fact  and  Conclusions  of  Lawf: 

Findings  of  Fact. 

1.  Martha  Lightner  Boone,  the  petitioner  herein,  and  Daniel  F.  Boone, 
the  respondent,  were  lawfully  united  in  marriage  on  the  11th  day  of  July, 
1932.  Two  children  were  born  of  this  marriage,  Daniel  Lightner  Boone,  born 
May  23,  1934,  and  Martha  Penelope  Boone,  born  September  14,  1938. 

2.  From  July  11,  1932,  when  petitioner  and  respondent  were  married,  they 
lived  together  as  man  and  wife  until  April  13,  1939,  when  they  separated  by 
agreement  and  since  which  date  they  have  lived  separate  and  apart  from  each 
other;  that  pursuant  to  said  separation  agreement  from  September  30,  1939, 
to  July,  1941,  the  respondent  had  the  custody  of  said  children  and  lived  with 
them  in  Winston-Salem,  North  Carolina,  and  Washington,  D.  C.,  with  privi- 
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24)  The  father  appealed  and  on  November  30,  1942,  this 
Court  affirmed  the  judgment  of  the  District  Court.  ( Boone 
v.  Boone ,  76  U.  S.  App.  D.  C.  399;  132  F.  (2)  14)  The 
father  then  applied  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari,  which  was  denied  June  1, 
1943.  (319  U.  S.  762;  87  L.  Ed.  1713)  Thereupon,  on  June 
4,  1943,  the  mandate  of  this  Court  was  filed  in  the  District 
Court.  (Joint  App.  25;  Boone  v.  Boone,  No.  8251  in  this 
Court) 

Meanwhile,  on  April  8,  1943,  the  father  caused  an  action 
to  be  brought  to  determine  again  the  award  of  custody, 
this  time  in  the  name  of  the  children  by  a  next  friend.  He, 
the  father,  was  named  as  sole  defendant  (Joint  App.  2-8), 
although  he  procured  the  action  to  be  brought  and  financed 
it.  (Joint  App.  96,  97,  289) 

The  complaint  contained  allegations  as  to  facts,  substan¬ 
tially  all  of  which  had  already  been  litigated  either  in  the 


lege  to  petitioner  to  visit  said  children  at  stated  intervals  which  she  exercised 
during  the  said  period. 

3.  That  on  the  15th  day  of  April,  1941,  the  respondent  filed  against  peti¬ 

tioner  a  proceeding  for  divorce  in  the  Superior  Court  of  Forsyth  County, 
540  North  Carolina,  in  which  cause  petitioner,  on  due  summons,  duly  ap¬ 
peared  and  filed  her  answer  claiming  that  the  custody  of  said  minor 
children  should  be  committed  to  her  and  that  she  was  the  proper  and  fit  cus¬ 
todian  and  was  qualified  to  have  control  of  said  children,  and  that  it  was  to 
the  interest  of  said  children  to  be  so  committed  to  her  custody  and  taken 
from  the  custody  of  respondent. 

4.  The  above  proceeding  came  on  for  hearing  in  said  Superior  Court  of 
Forsyth  County,  North  Carolina,  and  there  has  been  submitted  to  this  Court 
a  duly  authenticated  record  of  the  proceedings  in  said  Court  from  which 
record  this  Court  finds  that  the  said  Superior  Court  of  North  Carolina  as¬ 
serted  and  had  complete  jurisdiction  of  the  said  proceedings  and  the  parties 
thereto,  petitioner  and  respondent  herein,  including  the  custody  of  said  minor 
children ;  that  the  respondent  and  petitioner  were  at  the  time  of  the  institution 
of  said  action  in  Forsyth  County,  North  Carolina,  both  citizens  and  residents 
of  North  Carolina,  and  duly  appeared  in  said  Court  in  person  and  by 
counsel  and  participated  therein;  that  after  a  due  hearing  of  the  parties  and 
their  counsel  and  the  evidence  offered  by  both,  the  said  Superior  Court  en¬ 
tered  its  “Order  Awarding  Custody’ ’  of  said  minor  children  in  favor  of 
petitioner  herein,  Martha  Lightner  Boone,  said  Order  of  the  Superior  Court 
of  said  Forsyth  County,  North  Carolina,  dated  July  2,  1941,  holding  in  part 
that  said  Martha  Lightner  Boone,  petitioner  herein,  was  on  said  date  a  “fit 
and  suitable  person  to  have  the  care,  custody  and  control  of  said  children, 
and  that  the  interests  and  welfare  of  said  children  will  be  better  subserved 
and  promoted  by  awarding  their  custody  to  defendant  (petitioner  herein) 
rather  than  to  the  plaintiff  (respondent  herein)”. 

5.  Prior  to  the  entry  of  the  said  “Order  Awarding  Custody”  by  the  Su¬ 
perior  Court  of  North  Carolina,  on  July  2,  1941,  the  respondent  herein  had 
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North  Carolina  divorce  action  or  in  the  habeas  corpus  pro¬ 
ceeding,  and  asserted  that  “Since  the  entry  of  the  decree 
in  the  North  Carolina  Court  and  since  hearing  in  this  Court 
in  the  habeas  corpus  proceeding,  there  have  been  further 
actions  and  conduct  of  the  mother  which  clearly  reveal  that 
she  is  not  a  fit  and  proper  person  to  have  the  custody  of 
complainants.  This  conduct  on  the  part  of  the  mother  is 
shown  by  affidavits  of  persons  having  personal  hnoivlcdge 
thereof  which  are  attached  hereto  as  Exhibits  and  made  a 
part  hereof .  This  immoral  conduct  and  actions  on  the  part 
of  the  mother  has  continued  since  the  entrv  of  the  decree 
in  North  Carolina  and  the  habeas  corpus  proceeding  in  this 
jurisdiction;  is  newly  discovered  evidence,  and  is  of  such 
character  as  to  confirm  the  evidence  of  the  former  actions 
of  the  plaintiffs y  mother  as  is  shown  in  part  by  copies  of 


become  an  officer  of  the  United  States  Army,  on  or  about  November  8,  1940, 
and  on  or  about  that  date  had  removed  said  minor  children  theretofore  living 
with  respondent  at  Winston  Salem,  North  Carolina,  to  a  temporary  residence 
in  an  apartment  house  on  Massachusetts  Avenue  in  the  District  of  Columbia; 
that  the  removel  of  said  children  and  of  respondent  to  said  temporary  resi¬ 
dence  in  the  District  of  Columbia  did  not  affect  or  change  the  domicile  of 
said  respondent  or  said  children  in  said  Forsyth  County,  where  the  suit  re¬ 
lating  to  the  custody  of  said  children  was  pending  for  hearings  and 
541  decisions,  and  where  said  suit  was  later  brought  to  a  hearing  and 
decided  on  July  2,  1941,  by  which  decision  the  custody  of  said  children 
was  awarded  to  petitioner  herein. 

6.  The  Court  further  finds  that  the  respondent  herein  attended  the  trial 
of  the  said  cause  in  North  Carolina  involving  the  custody  of  said  children, 
as  hereinbefore  stated,  and  testified  and  left  the  Court  prior  to  its  decision 
on  the  custody  of  said  children,  but  was  notified  of  said  decision  subsequent 
to  July  2,  1941,  but  failed  and  refused  to  perform  the  terms  of  the  Order 
of  said  Superior  Court  of  North  Carolina  by  delivering  said  minor  children 
to  the  petitioner  herein  or  to  return  them  to  the  jurisdiction  of  the  North 
Carolina  Court  for  the  execution  of  said  Order  of  July  2,  1941,  and  has  con¬ 
tinuously  since  said  date  of  July  2,  1941,  retained  the  custody  of  said  children 
in  the  District  of  Columbia,  contrary  to  the  terms  of  said  Order. 

7.  The  Court  has  heard  evidence  and  finds  as  a  fact  that  there  has  been 
no  substantial  change  in  the  circumstances  of  the  petitioner  or  respondent 
since  the  date  of  the  aforesaid  order  awarding  custody  of  the  minor  children 
described  in  the  petition  herein  by  the  North  Carolina  Court  dated  July  2, 
1941,  and  that  the  condition  with  respect  to  the  care  and  custody  of  said 
children  remains  substantially  the  same  now  according  to  the  evidence  in  this 
cause  as  of  said  date  of  July  2,  1941. 

8.  That  from  the  evidence  submitted  to  this  Court  the  life,  conduct  and 
character  of  the  petitioner  herein  since  July  2,  1941,  has  been  proper  and 
exemplary;  that  the  home  she  has  provided  for  the  care  of  said  children  has 
been  proven  suitable  and  satisfactory  for  their  upbringing;  that  her  financial 
faculties  have  been  shown  to  be  sufficient  for  their  reasonable  care  and  sup¬ 
port  and  her  fitness  as  their  mother  to  have  their  custody  was  established  by 
the  Court  in  North  Carolina,  and  no  reason  has  been  shown  affecting  her  fit- 
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affidavits  of  persons  having  personal  knowledge  thereof 
which  are  attached  hereto  as  exhibits  and  made  a  part 
hereof.”  (Joint  App.  2-17;  6-7)  Notwithstanding  this 
broad  claim,  the  affidavits  referred  to  were,  with  one  ex¬ 
ception,  either  statements  as  to  events  which  antedated  the 
custodial  order  in  the  habeas  corpus  proceeding  or  based 
entirely  on  hearsay.  The  only  affidavit  as  to  events  subse¬ 
quent  to  the  order  in  the  habeas  corpus  proceeding  pur¬ 
ported  to  detail  fragments  of  an  alleged  conversation  be¬ 
tween  one  of  Boone’s  paid  investigators  and  appellant,  in 
which  appellant  manifested  a  hostile  attitude  toward  her 
husband.  (Joint  App.  16, 17) 

The  complaint  further  alleged  that  this  appellant,  mother 
of  the  infants,  “is  at  present  believed  to  be  a  resident  of 


ness  to  have  the  custody  of  said  children  as  so  determined  by  the  North  Caro¬ 
lina  Court.  The  respondent  has  bought  a  home  in  this  District,  which  is 
suitable  for  the  care  of  the  children,  and  they  have  received  adequate  and  com¬ 
petent  care  while  in  his  custody. 

542  Conclusions  of  Law. 

1.  The  Court  concludes  as  matter  of  law  that  petitioner,  Martha  Lightncr 
Boone,  is  entitled  to  the  custody  of  the  children  in  controversy  under  the  terms 
of  the  Order  of  the  Superior  Court  of  North  Carolina,  dated  July  2,  1941, 
awarding  custody  of  said  minor  children  to  her. 

2.  That  this  Court  deems  itself  bound  by  the  Findings  of  Fact  and  Con¬ 
clusions  of  Law  of  the  Superior  Court  of  North  Carolina  dated  July  2,  1941, 
as  to  the  residence  and  domicile  of  the  parties  and  the  children  in  contro¬ 
versy  and  of  the  facts  found  by  the  Court  in  its  said  Judgment  as  of  the  date 
of  its  Order  of  July  2,  1941,  and  further  finds  that  the  respondent  herein  having 
brought  the  said  suit  in  North  Carolina  and  appeared  therein  and  testified 
and  had  the  advice  and  assistance  of  counsel,  subjected  himself  to  the  juris¬ 
diction  of  said  Court  and  was  bound  by  the  terms  of  the  final  judgment  award¬ 
ing  custody  therein  passed. 

3.  That  no  substantial  change  of  status  of  the  respondent  or  petitioner 
affecting  the  proper  custody  of  said  children  has  been  shown  to  have  occurred 
since  July  2,  1941,  which  would  in  any  way  disqualify  petitioner  for  the  cus¬ 
tody  of  said  children  as  awarded  by  the  Superior  Court  of  North  Carolina,  by 
its  said  Order  of  July  2,  1941. 

4.  That  the  respondent  herein  has  had  due  notice  of  the  Judgment  of  the 
Court  of  North  Carolina  awarding  custody  to  the  petitioner  herein  and  has 
failed  and  refused  to  comply  with  the  terms  of  said  Order  as  he  was  legally 
bound  to  do  and  that  his  present  custody  of  said  children  is  unlawful  and 
in  violation  of  said  order  by  which  he  was  bound,  and  that  his  further  deten¬ 
tion  of  said  children  is  wrongful  and  in  violation  of  said  Order,  and  that  he 
has  shown  no  change  of  conditions  which  would  justify  or  warrant  the  exer¬ 
cise  by  this  Court  of  any  discretion  which  it  might  have  to  change  or  modify 
the  terms  of  the  Order  of  said  Court  in  North  Carolina  dated  July  2,  1941. 

An  order  will  be  prepared  and  submitted  in  accordance  herewith. 

JENNINGS  BAILEY, 

Justice 
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the  State  of  North  Carolina.  She  travels  extensively  and 
leads  a  nomadic  existence  and  has  resided  during  the  past 
years  in  New  York,  New  Jersey,  California  and  Massachu¬ 
setts.  She  is  not  made  a  party  defendant  to  these  proceed¬ 
ings  because  this  Court  can  acquire  jurisdiction  over  her, 
only  by  her  consent  or  voluntary  appearance,  which  has 
not  been  given.”  (Joint  App.  3)  The  relief  prayed  was 
that  a  temporary  restraining  order  be  forthwith  issued 
against  Daniel  F.  Boone  (who  was  in  fact  the  real  plaintiff), 
enjoining  and  restraining  him  from  permitting  plaintiffs 
to  he  removed  from  the  District  of  Columbia  pending  a 
hearing  for  a  temporary  injunction;  that  after  hearing  a 
temporary  injunction  be  issued  enjoining  said  Boone  from 
delivering  plaintiffs  to  their  mother  or  permitting  them  to 
be  removed  from  the  District  of  Columbia  pending  a  final 
hearing  on  the  merits,  and  that  “plaintiffs’  custody  be 
awarded  pendente  lite  to  their  father,  the  Board  of  Public 
Welfare  or  some  other  suitable  person  or  agency  in  the 
District  of  Columbia  pending  the  final  hearing  of  this  action 
on  its  merits  and  thereafter.”  There  was  also  a  prayer 
for  general  relief.  (Joint  App.  7-8) 

Along  with  the  complaint  there  was  filed  a  notice  of  mo¬ 
tion  for  preliminary  injunction,  directed  solely  to  Boone. 
(Joint  App.  17) 

Apparently,  acting  wholly  on  the  complaint,  with  Boone’s 
consent,  but  without  any  inquiry  as  to  the  bona  fides  of  the 
action  or  as  to  who  was  the  real  party  in  interest  (since  no 
guardian  ad  litem  was  appointed  for  the  infants),  the  Court 
issued  an  injunction  forbidding  Boone  from  removing  or 
permitting  the  removal  of  the  infants  from  the  District  of 
Columbia,  and  from  surrendering  their  custody  to  their 
mother.  (Joint  App.  18)  Although  she  had  been  awarded 
custody  on  two  prior  occasions,  the  last  by  an  order  of  the 
same  District  Court,  whose  judgment  had  been  affirmed  by 
this  Court,  in  an  opinion  published  November  30,  1942, — 
less  than  six  months  prior  to  the  issuance  of  the  injunction, 
appellant  was  given  neither  an  opportunity  to  be  heard 
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nor  notice  of  the  injunction  until  a  week  after  it  had  been 
issued.  (Joint  App.  19) 

Boone  filed  an  answer  to  the  complaint  stating  that  “he 
does  not  oppose  the  granting  of  the  special  relief  prayed 
for,  except  that  he  opposes  the  award  of  the  plaintiffs’  cus¬ 
tody  to  any  one  other  than  himself.”  (Joint  App.  19-20) 

Approximately  one  week  after  the  mandate  of  this  Court 
in  the  habeas  corpus  proceeding  was  filed  in  the  District 
Court,  appellant  filed  a  motion  for  leave  to  intervene  and 
be  made  a  party  defendant.  (Joint  App.  20)  In  her  motion 
she  set  forth  that  while  she  “is,  or  may  be  bound  by  a  judg¬ 
ment  in  this  action,  there  is  no  representation  of  her  inter¬ 
ests  by  existing  parties,  but  on  the  contrary,  it  is  sought  to 
destroy  this  intervenor’s  right  of  custody  of  the  infant 
plaintiffs  in  the  absence  of  this  intervenor”;  that  she  had 
been  awarded  custody  by  a  final  judgment  of  the  Superior 
Court  of  Forsyth  County,  State  of  North  Carolina,  July  2, 
1941,  in  an  action  instituted  by  Boone,  in  which  the  custody 
of  said  children  was  involved  and  determined;  that  such 
judgment  had  never  been  reversed  and  was  still  in  full 
force  and  effect ;  and  that  in  this  District  Court  in  Habeas 
Corpus  No.  2,240,  the  custody  of  said  infants  was  held  to 
belong  to  her.  (Joint  App.  20)  Attached  to  her  motion 
was  her  proposed  answer  to  the  complaint.  (Joint  App. 
21-33)  Leave  to  intervene  was-  granted  June  29,  1943. 
(Joint  App.  33) 

In  her  answer,  appellant  represented  that  it  was  only 
because  of  his  usurpation  of  custody,  in  defiance  of  the 
judgments  of  this  Court  and  the  Superior  Court  of  For¬ 
syth  County,  North  Carolina,  that  her  infant  children  were  ; 
with  Boone  in  the  District  of  Columbia.  (Joint  App.  21-22) 
She  denied  that  she  had  no  permanent  home,  or  led  a 
nomadic  life,  and  denied  the  allegations  of  misconduct  set 
forth  in  the  complaint  (Joint  App.  22),  stated  that  the 
same  charges  had  been  made  and  litigated  in  North  Caro¬ 
lina,  and  that  after  trial  the  Court  there  found  they  were 
groundless.  (Joint  App.  25-26)  As  evidence  that  the  same 
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charges  had  been  made  and  litigated,  she  attached  a  tran¬ 
script  of  the  record  and  proceedings  in  North  Carolina, 
together  with  an  authenticated  copy  of  the  judgment  hold¬ 
ing  that  she  was  a  fit  and  proper  person  to  have  custody 
of  her  children  and  therefore  awarding  custody  to  her. 
(Joint  App.  30-33)  She  charged  that  her  husband  was  not 
a  fit  person  to  have  custody,  inasmuch  as  he  had  defaulted 
in  certain  trusts  in  which  they  were  beneficiaries  (Joint 
App.  28) ;  did  not,  in  fact,  own  the  house  in  which  they  were 
living  (Joint  App.  23),  but  had  conveyed  it  since  the  hear¬ 
ing  in  the  habeas  corpus  case,  and  pointed  out  that  the  com¬ 
plaint  did  not  charge  a  single  act  of  misconduct  since  the 
order  in  that  case.  (Joint  App.  29)  She  asserted  that  her 
right  to  custody  had  been  re-established  by  the  order  in 
that  case  (Joint  App.  28),  which  was  affirmed  by  this  Court; 
that  since  she,  her  husband  and  their  children  were  residents 
of  North  Carolina,  the  Superior  Court  of  Forsyth  County, 
which  had  taken  jurisdiction,  had  exclusive  jurisdiction  over 
them ;  that  the  judgment  of  that  Court  was  entitled  to  full 
faith  and  credit,  which  the  assertion  of  jurisdiction  would 
deny,  and  accordingly  she  moved  to  dismiss  for  want  of 
jurisdiction.  (Joint  App.  29) 

On  July  8,  1943,  appellee  Boone,  moved  for  leave  to  file 
an  amended  and  supplemental  answer  with  counterclaim 
and  cross  claim,  in  which  he  sought  not  only  to  relitigate 
the  question  of  custody  but  also  to  obtain  a  divorce.  (Joint 
App.  33)  In  a  memorandum  opinion  the  Court  granted  the 
application  as  to  the  proposed  amended  and  supplemental 
answer  and  counterclaim,  but  denied  it  as  to  the  proposed 
cross  claim,  saying,  among  other  things: 

“In  view  of  the  decision  of  the  Court  of  Appeals,  a 
trial  of  this  case  should  be  confined  to  the  issue  as  to 
whether  circumstances  have  so  changed  since  the  pre¬ 
vious  judgment  as  that  the  welfare  of  the  children  now 
require  a  change  of  custody  provided  by  the  previous 
orders.  Yet  the  proposed  cross  claim  would  reopen 
the  issue  as  to  Mrs.  Boone’s  conduct  and  character 
back  to,  and  even  before,  April  13,  1939,  when  she  al- 
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legedly  deserted  Mr.  Boone.  Therefore,  I  do  not  think 
the  cross  claim  should  be  allowed.  It  would  likely 
cause  more  difficulty  and  embarrassment  in  the  trial  of 
the  narrower  issue  presented  by  the  complaint.”  (Joint 
App.  34,  35) 

Pursuant  to  leave  so  granted,  Boone  filed  an  amended  and 
supplemental  answer  with  counterclaim,  in  which  he  as¬ 
serted  that  the  welfare  of  the  children  demanded  their  re¬ 
tention  in  the  District  of  Columbia  pending  the  final  deter¬ 
mination  of  this  cause.  He  claimed  that  they  were  domiciled 
in  the  District,  where  he  was  maintaining  them  “in  his  own 
house”.  He  asserted  his  own  fitness  to  have  their  custody, 
and  that  their  mother  “is  not  at  this  time,  a  fit  and  prpper 
person  for  such  custody”.  .  .  .  (Joint  App.  36-37) 

After  sundry  proceedings  not  necessary  to  be  stated  at 
this  point,  the  cause  came  on  for  hearing.  While  consider¬ 
able  testimony  and  evidence  was  offered  on  behalf  of  ap¬ 
pellees,  the  only  testimony  as  to  events  subsequent  to  the 
judgment  in  the  habeas  corpus  proceeding  came  from  al¬ 
leged  detectives  employed  by  Boone  to  get  evidence.  (Joint 
App.  108,  116,  126,  138,  211,  219,  227-231,  256-257)  In  ad¬ 
dition  to  witnesses  produced  by  the  parties,  the  Court  saw 
and  interrogated  the  children,  although  they  were  approach¬ 
ing  nine  and  six  years  of  age,  respectively,  and  had  been 
living  with  their  father,  seeing  their  mother  only  when  he 
permitted.  (Joint  App.  47,  48,  376)  At  the  conclusion  of 
the  case,  the  Court  took  it  under  advisement  and  thereafter 
filed  a  memorandum  opinion,  declaring  that  there  had  been 
a  change  of  circumstances  requiring,  in  the  interests  of  the 
children,  that  the  prior  order  for  their  custody  be  changed, 
and  that  their  father  should  have  sole  custody  of  them. 
(Joint  App.  45-48)  Counsel  were  requested  to  submit  find¬ 
ings.  Proposed  findings  were  submitted  on  behalf  of  this 
appellant,  and  were  refused.  (Joint  App.  49-52)  Those 
findings  and  conclusions  submitted  on  behalf  of  appellees 
were  approved.  (Joint  App.  53-54)  A  final  judgment  in 
conformity  with  such  findings  and  conclusions  was  there- 
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upon  entered,  overruling  appellant’s  motion  to  dismiss, 
awarding  sole  custody  of  the  infants  to  their  father,  upon 
the  complaint  and  counterclaim,  and  assessing  one-half  of 
the  alleged  costs  of  the  stenographic  record  against  appel¬ 
lant.  (Joint  App.  55)  From  such  decree  this  appeal  has 
been  prosecuted. 


RULE  INVOLVED. 

The  only  rule  involved  on  this  appeal  is  Rule  43(c),  Fed¬ 
eral  Rules  of  Civil  Procedure,  which  is  as  follows : 

Record  of  Excluded  Evidence.  In  an  action  tried 
by  a  jury,  if  an  objection  to  a  question  propounded  to  a 
witness  is  sustained  by  the  court,  the  examining  attor¬ 
ney  may  make  a  specific  offer  of  what  he  expects  to 
prove  by  the  answer  of  the  witness.  The  court  may  re¬ 
quire  the  offer  to  be  made  out  of  the  hearing  of  the 
jury.  The  court  may  add  such  other  or  further  state¬ 
ment  as  clearly  shows  .the  character  of  the  evidence,  the 
form  in  which  it  was  offered,  the  objection  made,  and 
the  ruling  thereon.  In  actions  tried  without  a  jury  the 
same  procedure  may  be  followed,  except  that  the  court 
upon  request  shall  take  and  report  the  evidence  in  full, 
unless  it  clearly  appears  that  the  evidence  is  not  ad¬ 
missible  on  any  ground  or  that  the  witness  is  privileged. 

STATEMENT  OF  POINTS  ON  APPEAL. 

1.  The  Court  erred  in  granting  the  preliminary  injunc¬ 
tion,  and  by  means  thereof  staying  execution  of  the  judg¬ 
ment  of  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia  entered  March  13, 1942,  in  Habeas  Corpus 
No.  2240,  which  was  affirmed  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  November  30, 1942. 

2.  The  Court  erred  in  denying  appellant’s  motion  to  dis¬ 
miss  for  want  of  jurisdiction. 

3.  The  Court  erred  in  admitting  evidence  as  to  facts 
which  transpired  prior  to  said  order  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia,  in  Habeas 
Corpus  No.  2,240. 
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4.  The  Court  erred  in  denying  appellant’s  proposed  find¬ 
ings  of  fact. 

5.  The  Court  erred  in  holding  that  this  action  was  in  fact 
a  suit  by  appellant’s  children. 

6.  The  Court  erred  in  finding  that  there  had  been  a  sub¬ 
stantial  change  in  the  situation  of  this  appellant,  or  in  re¬ 
spect  to  her  ability  to  provide  for  and  maintain  her  children 
in  a  manner  calculated  to  serve  their  best  interests. 

7.  The  Court  erred  in  finding  that  appellant  is  not  a 
proper  person  to  have  custody  of  her  children. 

8.  The  Court  erred  in  finding  that  appellee,  Daniel  F. 
Boone,  is  a  proper  and  suitable  person  to  have  sole  custody 
of  said  children. 

9.  The  Court  erred  in  assessing  costs  of  this  action 
against  appellant. 

10.  The  Court  erred  in  awarding  sole  custody  of  said 
children  to  appellee,  Daniel  F.  Boone. 

SUMMARY  OF  ARGUMENT. 

While  the  points  on  appeal  are  numerous  and  all  of  them 
are  relied  upon,  they  present  five  fundamental  propositions, 
namely : 

1.  This  was  in  fact  a  continuation  of  Boone’s  suit  against 
his  wife.  In  view  of  the  final  judgments,  each  adverse  to 
him,  in  North  Carolina  and  in  the  District  of  Columbia, 
both  of  winch  Boone  completely  disregarded  and  failed  to 
obey,  the  Court  was  without  jurisdiction,  or  should  have 
declined  to  exercise  it. 

2.  Even  if  the  suit  was  a  bona  fide  proceeding  brought 
by  the  children,  the  complaint  failed  to  allege  any  substan¬ 
tial  change  in  circumstances  justifying  modification  of  the 
custodial  order  previously  entered  by  the  District  Court 
and  affirmed  by  this  Court  on  appeal.  It  was  the  plain  duty 
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of  the  trial  judge  to  proceed  in  accordance  with  the  mandate 
of  this  Court,  and  the  preliminary  injunction  should  have 
been  denied. 

3.  The  evidence  whollv  failed  to  establish  anv  change  in 
circumstances  requiring,  in  the  interest  of  the  children,  that 
their  custody  should  be  taken  from  their  mother  to  whom 
it  had  been  awarded  by  the  final  judgment  of  two  courts. 

4.  The  trial  court  failed  to  give  effect  to  the  judgment  of 
this  Court  in  rulings  upon  the  evidence,  and  in  changing 
the  award  of  custody  which  this  Court  had  affirmed. 

5.  There  was  no  basis  for  decreeing  costs  against  appel¬ 
lant  and  the  determination  of  costs  was  erroneous. 

ARGUMENT. 

Point  1. 

District  Court  Lacked  or  Should  Have  Denied  Jurisdiction. 

Appellant  and  Daniel  F.  Boone  were  married  on  July  11, 
1932,  and  lived  together  as  man  and  wife  until  about  April 
15,  1939.  (Joint  App.  2,  21)  Two  children  were  born  of 
their  marriage,  Daniel  Lightner  Boone  on  May  23,  1935, 
and  Martha  Lightner  Boone  on  September  14, 1938.  (Joint 
App.  2,  21)  From  about  September  15,  1939  until  Novem¬ 
ber  8, 1940,  the  children  lived  with  their  father  in  Winston- 
Salem,  North  Carolina,  on  which  latter  date  he  entered  the 
military  service.  For  the  larger  part  of  the  time  thereafter 
they  lived  with  their  father  who  was  temporarily  in  Wash¬ 
ington,  D.  C.,  on  duty  with  the  Army.  (Joint  App.  30,  31) 
On  September  15, 1941,  Boone  filed  suit  for  divorce  against 
appellant  in  the  Superior  Court  of  Forsyth  County,  North 
Carolina.  Appellant  answered,  claiming  custody  of  the 
children.  (Joint  App.  5,  31)  In  said  suit,  without  adjudi¬ 
cating  the  question  of  divorce,  the  Court  entered  an  order 
awarding  custody  to  appellant.  The  finding  and  order  are 
as  follows: 


) 


13 


“6.  That  on  or  about  the  time  of  the  separation  be¬ 
tween  the  plaintiff  and  defendant  the  defendant  was 
guilty  of  some  indiscretions  but  the  Court  from  all  the 
evidence  is  of  the  opinion  that  the  defendant  did  not 
commit  adultery  with  the  said  Dr.  Allen  J.  Jervev,  Sr. 
or  any  other  person,  but  the  Court  further  finds  as  a 
fact  that  for  the  last  eighteen  to  twenty  months  the 
defendant  has  lived  a  most  exemplary  life  and  her  con¬ 
duct  has  been  above  reproach  and  that  she  is  now  a 
woman  of  good  moral  character;  the  Court  further 
finds  that  the  defendant  has  a  deep  and  abiding  inter¬ 
est  in  and  love  for  her  said  children  and  that  she  is  well 
fitted  and  qualified  in  every  respect  to  properly  rear, 
train  and  nurture  said  children ;  that  she  is  amply  able 
financially  to  support,  maintain  and  properly  educate 
said  children  and  to  provide  for  them  a  suitable  home 
in  the  Town  of  Tryon,  North  Carolina,  wdiere  she  has 
signified  her  intention  to  establish  a  home  and  that  the 
Town  of  Tryon  with  its  school,  religious  and  many 
other  advantages,  will  be  a  splendid  environment  for 
said  children  and  will  be  far  better  for  children  of  such 
tender  years  than  being  kept  in  an  apartment  in  Wash¬ 
ington,  or  any  other  place,  with  no  one  to  look  after 
or  care  for  them  except  servants  and  nurses ;  that  the 
plaintiff,  being  in  the  military  service  of  the  United 
States  is  subject  to  transfer  and  has  very  little  time 
to  be  with  his  children  and  cannot  give  them  the  atten¬ 
tion  necessary  for  the  proper  rearing  of  children  .of 
such  tender  years ;  the  Court,  therefore,  finds  as  a  fact 
that  the  defendant  is  a  fit  and  suitable  person  to  have 
the  care,  custody  and  control  of  said  children  and  that 
the  interest  and  welfare  of  said  children  will  be  better 
subserved  and  promoted  by  awarding  their  custody  to 
their  mother  rather  than  to  the  plaintiff,  and  that  their 
best  interest  requires  that  they  be  placed  in  the  cus¬ 
tody  of  their  said  mother. 

It  is  Therefore  Ordered,  Adjudged  and  Decreed  that 
the  said  children,  to  wit:  Daniel  Lightner  Boone  and 
Martha  Penelope  Boone,  be  and  they  are  hereby 
awarded  to  the  care,  custody  and  control  of  their 
mother,  the  defendant,  Martha  Lightner  Boone,  and 
that  the  plaintiff  be  and  he  is  hereby  ordered  and  di¬ 
rected  to  deliver  said  children  to  the  defendant  at  her 
home  in  Tryon,  N.  C.,  not  later  than  July  15,  1941.” 
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It  is  Further  Ordered  that  the  plaintiff  shall  have  the 
right  to  visit  said  children  at  all  reasonable  hours  at 
any  time  that  he  may  see  fit  and  proper  to  do  so,  but 
that  said  plaintiff  shall  not  have  the  right  to  take  said 
children  out  of  the  State  of  North  Carolina,  and  the 
defendant  shall  not  have  the  right  to  remove  them  per¬ 
manently  from  the  State  of  North  Carolina  without  an 
order  from  the  Court. 


And  this  cause  is  retained  for  further  orders.  This  the 
2nd  day  of  July,  1941.” 

Boone  continued,  in  violation  of  this  order,  to  keep  the 
children  in  the  District  of  Columbia.  Appellant,  therefore, 
came  to  the  District,  and  filed  a  petition  for  a  writ  of  habeas 
corpus,  naming  Boone  as  respondent.  Upon  final  hearing 
on  this  petition  and  answer,  the  Court  entered  an  order 
granting  the  writ  and  directing  Boone  to  deliver  said  chil¬ 
dren  to  appellant.  (See  footnote  Pg.  2)  From  this  order 
Boone  prosecuted  an  appeal  to  this  Court.  Apparently,  he 
was  unwilling  to  obey  the  order  of  any  Court,  not  even  when 
he  selected  the  forum  as  he  did  in  North  Carolina.  This 
Court  affirmed  the  judgment  of  the  District  Court.  ( Boone 
v.  Boone ,  supra)  Boone  then  sought  certiorari,  and  this 
application  was  denied.  (319  U.  S.  762;  87  L.  Ed.  1713) 
Thereupon,  on  June  4,  1943,  the  mandate  of  this  Court 
was  filed  in  the  District  Court.  Meanwhile,  having  lost  in 
North  Carolina  and  thwarted  enforcement  of  the  judgment 
there  by  staying  in  the  District  of  Columbia,  and  having 
lost  in  the  District  of  Columbia,  in  three  successive  pro¬ 
ceedings,  Boone  devised  another  method  for  outwitting  the 
judgment  of  this  Court.  It  was  by  means  of  the  present 
suit.  Instead  of  appearing,  openly  and  frankly,  as  the 
party  in  interest,  he  caused  this  action  to  be  brought  in  the 
name  of  the  children,  by  a  next  friend.  Ora  V.  Busbee,  the 
next  friend  selected,  had  no  personal  knowledge  of  the 
facts,  did  not  pay  the  cost  of  filing  the  complaint,  did  not 
employ  counsel,  but  saw  the  counsel  whom  Boone  employed. 
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(Joint  App.  96,  97)  She  went  with  her  husband  to  Boone’s 
attorney,  Mr.  Wellford.  (Joint  App.  289)  Mrs.  Busbee 
said  she  supposed  Boone  paid  the  costs  as  she  did  not. 
(Joint  App.  96)  It  was  Boone  who  arranged  for  all  of  the 
psuedo-detectives  to  get  evidence  on  his  wife.  (Joint  App. 
108,  116,  126,  138,  211,  219,  227-231,  256-257)  The  evidence 
also  showed  that  he  had  a  paid  investigator  in  Try  on  (Joint 
App.  227,  229-231),  but  for  how  long- does  not  appear.'  One 
of  his  detectives  was  Thcdore  Paul  Williams,  who  stated 
that  he  was  23  years  of  age,  went  into  the  Army  in  May, 
1943,  and  was  discharged  in  September,  1943  (Joint  App. 
224),  (with  Boone’s  knowledge  but  without  his  assistance) 
(Joint  App.  225,  242)  that  he  visited  the  U.  S.  O.  Club  in 
Tryon  in  his  Army  uniform  for  the  purpose  of  getting  evi¬ 
dence  against  appellant  (Joint  App.  230),  without  any  ar¬ 
rangement  for  his  compensation,  except  that  Boone  would 
pay  part  of  the  costs  incident  to  making  a  trip  to  see  a 
friend  in  Georgia.  (Joint  App.  219,  227)  All  of  the  in¬ 
vestigators  claimed  to  have  been  uncompensated,  although 
admitting  the  payment  of  their  expenses  for  trips  from 
Washington  to  Tryon  at  Boone’s  instance.  (Joint  App. 
108, 116,  138,  211,  219,  227-229) 

Boone  never  denied  that  he  caused  the  suit  to  be  brought, 
financed  it,  and  resorted  to  every  conceivable  device  to 
maintain  it.  Neither  did  he  explain,  or  attempt  to  justify, 
his  failure  to  obey  the  order  of  the  North  Carolina  Court, 
or  the  order  this  Court  affirmed  in  the  habeas  corpus  pro¬ 
ceedings  From  the  very  beginning,  it  was  and  still  is  as 
clear  as  the  noonday  sun  that  this  action  is  but  a  continua¬ 
tion  of  the  litigation  w’bich  Boone  commenced  in  1941,  in 
the  State  of  his  domicile. 

This  Court  said,  in  Boone  v.  Boone ,  supra : 

“Though  appellant  now  claims  residence  in  the  Dis¬ 
trict,  he  does  not  contend  that  he  committed  perjury 
when  he  assured  the  North  Carolina  court  that  his 
residence  was  in  North  Carolina.  That  court  had  un¬ 
questioned  jurisdiction  of  his  divorce  suit.  That  court 
has  jurisdiction,  pending  a  divorce  suit,  to  settle  the 
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custody  of  children.  There  is  no  basis  in  law  or  fact 
for  appellant’s  contention  that  his  children,  then  three 
and  six  years  old,  had  acquired  a  separate  domicile  in 
the  District  of  Columbia  while  both  their  parents  re¬ 
mained  domiciled  in  North  Carolina.”1 

If  there  was  no  basis  in  law  or  fact  for  Boone  to  make 
the  contention,  when  openly  appearing  as  a  party,  then  we 
respectfully  submit  there  is  no  basis  for  him  to  make  the 
contention  when  he  is  the  real,  contending  party,  although 
under  cover  of  another  form.  In  other  words,  to  treat  this 
as  a  real,  genuine  suit  in  which  the  children  are  in  fact  the 
parties  is  to  put  a  premium  on  form  and  disregard  sub¬ 
stance.  The  allegations  of  the  complaint  are  identical  with 
those  contained  in  Boone’s  answer  to  the  petition  for  habeas 
corpus,  in  so  far  as  the  question  here  involved  is  concerned. 
Therefore,  we  submit  that  what  this  Court  said  in  Boone  v. 
Boone ,  supra ,  is  equally  applicable  to  and  decisive  of  the 
case  at  bar.  It  is  likewise  consistent  with  the  authorities, 
of  which  the  following  are  few  of  many: 

Heavrin  v.  Spicer,  49  App.  D.  C.  337,  265  Fed.  977. 

Church  v.  Church,  50  App.  D.  C.  237,  270  Fed.  359. 

Burrowes  v.  Burrowes,  64  App.  D.  C.  392,  78  F.  (2d) 
742. 

Rosenberger  v.  Rosenberger,  68  App.  D.  C.  220,  95 
F.  (2)  349. 

Accordngly,  the  Court  should  have  dismissed  for  lack  of 
jurisdiction,  and  followed  the  plain  mandate  of  this  Court. 
Or,  in  any  event,  it  should  have  determined,  even  if  juris¬ 
diction  existed,  that  on  the  allegations  of  the  complaint 
there  was  no  sufficient  basis  for  exercising  it,  and  the  com¬ 
plaint  should  have  been  dismissed.  This  conclusion,  indi¬ 
cated  at  the  outset,  became  compelling  on  the  whole 
evidence. 

1  The  instant  complaint,  drawn  by  Boone’s  attorney  (Joint  App.  289), 
shows  the  same  studied  disregard  for  prior  representations  as  to  domicile,  al¬ 
leging  that  Boone  filed  suit  for  divorce  in  North  Carolina  in  1941  (Joint 
App.  4)  and  also  that  he  “was  not  domiciled  in  nor  a  resident  of  the  State 
of  North  Carolina  when  he  filed  said  suit”.  (Joint  App.  6) 
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Point  n. 

Preliminary  Injunction  Should  Have  Been  Denied. 

As  we  have  indicated,  the  preliminary  injunction  vras  is¬ 
sued  on  the  same  day  the  complaint  was  filed,  apparently 
without  independent  inquiry  (since  no  guardian  ad  litem  was 
appointed  for  the  infants),  and  without  notice  to  appellant. 
(Joint  App.  2, 18)  There  was  no  allegation  that  there  was 
need  for  haste,  although  a  pretense  at  emergency  was  as¬ 
serted  in  this  form: 

“The  judgment  of  this  Court  in  said  habeas  corpus 
proceeding  has  not  yet  been  carried  into  effect,  as  the 
mandate  of  the  Court  of  Appeals  has  not  yet  come 
down,  and  the  issuance  thereof  has  been  temporarily 
stayed.”  (Joint  App.  6) 

And  this  allegation  is  followed  by  paragraph  15,  reading: 

“The  plaintiffs  fear  that  their  father,  upon  the 
coming  dowm  of  said  mandate,  will  deliver  them  to  their 
mother  and  that  they  will  be  taken  from  their  domicile 
and  the  jurisdiction  of  this  Court  and  will  thereby 
suffer  irreparable  injury  by  being  nurtured  by  their 
mother  who  is  morally  and  temperamentally  unfit  to 
have  them  in  her  custody.”  (Joint  App.  6) 

When  the  injunction  was  issued  the  father’s  petition  for 
certiorari  wras  pending  in  the  Supreme  Court.  It  was  not 
acted  upon  until  June  1,  1943  (319  U.  S.  762;  87  L.  Ed. 
1713),  or  nearly  two  months  later.  Until  such  action  was 
taken  and  announced  the  mandate  of  this  Court  could  not 
issue,  and  this  fact  was  obvious  to  the  Court  below.  Hence, 
it  must  have  been  clear  that  there  was  no  case  for  a  prelim¬ 
inary  injunction,  since  appellant  had  no  legal  right  to  act 
upon  the  order  of  the  District  Court. 

The  mandate  of  this  Court  was  filed  in  the  District  Court 
June  4,  1943.  Appellant  thereafter  sought  to  intervene, 
and  when  leave  was  granted  incorporated  in  her  answer  a 
motion  to  dismiss.  Instead  of  then  acting  on  the  motion 
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the  Court  reserved  decision  until  the  final  hearing,  when 
the  motion  was  denied.  (Joint  App.  55)  This  was  error. 

U.  S.  v.  Howe,  280  Fed.  815. 

In  re  Sanford  Fork  Tool  Co.,  160  U.  S.  247 ;  40  L. 
ed.  414. 


Point  m. 

No  Substantial  Change  in  Circumstances. 

The  whole  basis  of  the  judgment  appealed  from  is  set 
forth  in  two  of  the  Findings  of  Fact  which  read  as  follows: 

“13.  Since  the  previous  orders  in  regard  to  the  cus¬ 
tody  of  the  children  there  have  been  such  substantial 
changes  effecting  their  welfare  as  render  it  against  the 
best  interests  of  these  children  for  their  custody  to  be 
awarded  to  their  mother. 

“14.  The  mother  at  the  present  time  is  not  the  proper 
person  to  have  the  custody  of  the  infant  plaintiffs.’ 9 
(Joint  App.  54) 

What  changes  the  Court  refers  to  are  not  disclosed.  So 
far  as  appellant  was  concerned,  the  uncontradicted  evidence 
showed  that  (1)  she  resided  in  the  same  town,  in  the  same 
house  and  had  the  same  resources  as  when  the  judgment 
was  entered  in  the  habeas  corpus  proceeding  (Joint  App. 
376) ;  (2)  her  equity  in  the  house  had  increased  by  reason 
of  payments  on  mortgage  (Joint  App.  376) ;  (3)  her  income 
was  approximately  the  same.  (Joint  App.  376)  (4)  Con¬ 
ditions  in  the  Town  of  Trvon  had  not  changed.  (Joint 
App.  377)  There  were,  therefore,  the  same  educational, 
religious  and  other  facilities  available. 

On  the  other  hand,  Boone  was  still  in  the  Army.  (Joint 
App.  242)  Instead  of  owning  a  substantial  home  on  16th 
Street,  he  had  mortgaged,  and  then  subsequently  conveyed 
it  away,  so  that  he  was  no  longer  the  owner.  (Joint  App. 
294,  295)  Judgments  had  been  entered  against  him  in 
three  lawsuits  in  North  Carolina,  for  default  in  certain 
trusts  of  which  his  children  were  among  the  beneficiaries. 
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(Joint  App.  295,  296,  299,  300)  In  one  of  said  cases  he  was 
called  to  account  for  a  fund  held  as  Trustee  for  his  little 
daughter.  He  litigated  all  the  way  to  the  Supreme  Court, 
Boone  v.  Lightner,  319  U.  S.  561,  87  L.  Ed.  1587,  claiming, 
among  other  things,  that  his  military  service  in  Washington 
rendered  a  continuance  mandatory,  or  threw  upon  those 
who  would  force  the  proceeding  the  burden  of  showing  that 
he  could  attend  or  would  not  be  prejudiced  by  his  absence. 
The  claim  was  rejected,  and  in  its  opinion  the  Supreme 
Court  stated,  among  other  things: 

“We  think  the  opinion  of  the  court  that  Boone’s 
military  service  did  not  prevent  him  from  being  pres¬ 
ent  and  doing  whatever  could  have  been  done  by  way  of 
defense  finds  ample  support  in  the  evidence.  Boone 
had  been  able  to  get  away  from  Washington  to  go  to 
New  York  for  the  taking  of  depositions  on  two  sepa¬ 
rate  occasions.  He  had  long  notice  of  the  trial  date 
and  the  court  had  placed  in  the  files  of  his  Department 
its  order  showing  the  desirability  of  his  presence  at 
that  time.  Boone,  being  a  lawyer  and  presumably 
knowing  the  gravity  of  the  accusations  against  him, 
might  be  expected  to  make  some  move  to  get  leave  to 
be  present.  If  it  vrere  denied,  he  might  be  expected  to 
expose  every  circumstance  of  his  effort  to  the  court  in 
his  plea  for  continuance.  Boone’s  affidavit,  after  re¬ 
citing  that  he  was  assigned  to  the  International  Divi¬ 
sion,  Headquarters,  Services  of  Supply,  Washington, 
D.  C.,  says  “The  work  in  said  Division  is  very  heavy, 
and  full  time -and  some  extra  time  are  required  of  all 
officers  in  said  Division,  including  the  defendant.  Prior 
to  the  declaration  of  War  on  Dec.  8,  1941  the  work  in 
this  Division  was  very  heavy,  but  since  the  declaration 
of  War  the  volume  of  work  has  been  greatly  increased. 
No  leaves  whatever  have  been  granted,  except  in  cases 
of  serious  emergency.” 

Most  lawyers  trained  in  the  equity  tradition  of  trus¬ 
tee  fidelity  would  regard  a  trial  of  this  kind  as  a  seri¬ 
ous  emergency.  Did  he  apply  for  a  leave  at  all?  The 
affidavit  pretty  clearly  implied  that  he  had  not.  We 
think  the  court  had  ample  grounds  for  the  opinion  that 
Boone  made  no  effort  to  attend  to  duties  that  should 
weigh  heavily  upon  the  honor  of  a  lawyer-trustee. 
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The  court  was  dealing  not  only  with  an  individual 
but  with  a  trustee,  one  charged  with  default  in  his  duty, 
and  with  a  fund  which  was  said  to  be  in  jeopardy.  De¬ 
fendant  in  spite  of  his  military  service  in  Washington 
was  continuing  to  administer  the  fund.  The  defendant 
was  a  member  of  the  bar,  and  the  charges  struck  at  his 
honor  as  well  as  at  his  judgment.  Instead  of  seeking 
the  first  competent  forum  and  the  earliest  possible  day 
to  lay  his  accounts  out  for  vindication,  he  sought  to 
escape  the  forum  and  postpone  the  day.  He  was  both 
present  and  represented  by  counsel  when  depositions 
were  taken  which  establish  his  speculation  with  the 
trust  funds  in  his  personal  margin  account.  We  think 
the  record  amply  supports  the  conclusion  of  the  trial 
judge  that  the  claim  that  military  service  would  preju¬ 
dice  the  conduct  of  his  defense,  was  groundless,  and 
that  the  absence  of  himself  and  all  of  his  numerous  and 
not  uncompensated  counsel  on  the  day  of  judgment  was 
dictated  wholly  by  litigious  strategy.  *  *  * 

If  Boone  failed  in  his  stewardship  of  their  property,  how 
could  he  be  trusted  with  responsibility  for  raising  his  chil¬ 
dren?  By  what  yardstick  known  to  the  law  could  he  be 
regarded  as  the  fit  and  proper  person  to  have  their  sole 
custody? 

Loose  references  were  made  by  Boone’s  investigators  to 
the  fact  that  appellant  drank  intoxicating  liquor.  (Joint 
App.  100,  102,  116,  117,  202,  220,  222)  The  Court  did  not 
find  that  she  used  it  to  excess.  It  was  also  claimed  that  she 
had  a  hostile  feeling  toward  her  husband.  (Joint  App.  114, 
115,  204)  This,  she  denied  stoutly,  although  it  can  hardly 
be  claimed  that  in  view  of  the  litigation  he  has  thrust  upon 
her  and  the  way  he  has  permitted  it  to  be  conducted,  she 
should  recognize  any  bond  of  affection  now  for  the  man  she 
married  and  for  whom  she  bore  children.  The  present  suit 
is  an  instance  of  the  extent  to  which  his  feeling  runs  against 
her,  and  the  way  in  which  his  affection  would  sustain  the 
infants  involved  in  this  case.  The  significant  fact  is  that 
no  one  from  the  little  Town  of  Tryon  could  be  called  to  say 
a  word  against  her,  while  many  of  its  outstanding  citizens, 
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who  saw  her  and  worked  with  her  daily,  swore  to  her  repu¬ 
tation  and  good  character.  (Joint  App.  310-467)  They  told 
how  she  works  in  Church  (Joint  App.  310,  311,  418,  431,  453, 
461,  466) ;  assists  in  Red  Cross  activities  (Joint  App.  310, 
317,  321,  333,  418) ;  acts  as  hostess  at  the  U.  S.  0.  Club, 
where  service  men  are  entertained  and  kept  off  the  streets 
(Joint  App.  321,  333,  334,  418),  and  other  activities.  (Joint 
App.  321,  333,  418,  460)  A  woman,  thus  busily  engaged, 
and  in  a  small  town  with  2,500  people  like  Tryon  (Joint 
App.  320)  where  everybody  would  know  about  her,  could  not 
be  indecent  and  a  drunkard.  On  the  contrary  she  bears  a 
good  reputation.  (Joint  App.  312,  321,  326,  335,  416,  423, 
425,  426,  427,  432,  .434,  439,  443,  447,  455,  462,  467) 

In  view  of  the  foregoing,  the  trial  court  was  clearly 
wrong  in  finding  that  there  bad  been  a  substantial  change 
in  circumstances  which  required  a  change  of  custody.  The 
^demonstration  of  existing  conditions  made  clearer  than 
ever  the  wisdom  of  the  prior  orders,  and  the  necessity  for 
adhering  to  them. 

Point  IV. 

Misconstruction  of  This  Court’s  Opinion. 

The  trial  court  failed  to  give  effect  to  the  judgment  of 
this  Court  in  rulings  upon  the  evidence,  and  in  changing 
the  award  of  custody  which  this  court  had  affirmed  by  its 
mandate. 

In  Boone  v.  Boone,  supra,  this  Court  said : 

Since  the  children  are  now  in  the  District  of  Colum¬ 
bia,  its  courts  may  regulate  their  custody.  But  the  ul¬ 
timate  question  for  the  District  Court  is  whether  the 
welfare  of  the  children  now  requires  a  change  in  the 
custody  previously  provided  by  the  court  of  their  do¬ 
micile.  Obviously,  that  question  was  not  before  the 
North  Carolina  court.  Therefore,  the  principle  of  res 
judicata  cannot  be  applied  to  it.  But  the  North  Caro¬ 
lina  court  did  determine  what  the  children’s  welfare 
required  at  the  time  when  that  court  acted.  That  de¬ 
termination  has  an  evidential  bearing  on  the  ultimate 


22 


question  before  the  District  Court;  and  the  effect  of 
res  judicata  may  well  be  given  to  that  determination. 
This  court  has  recently  said  that  when  the  matter 
of  custody  has  been  adjudicated  by  the  court  of  another 
jurisdiction,  it  is  necessary — in  order  to  warrant  the 
taking  of  jurisdiction  by  the  courts  of  the  District — 
that  the  circumstances  which  existed  at  the  time  of  such 
adjudication  should  have  changed.”  We  take  this  to 
mean — in  order  to  warrant  the  courts  of  the  District 
in  changing  the  custody  previously  adjudicated,  the 
circumstances  which  existed  at  the  time  of  such  ad¬ 
judication  should  have  changed.  We  think,  therefore, 
that  the  District  Court  was  right  in  holding  itself 
bound,  with  respect  to  conditions  at  the  date  of  the 
North  Carolina  court’s  order,  by  that  court’s  findings. 
This  is  simply  to  say  that  we  should  not  needlessly 
thresh  over  old  straw,  but  should  apply  the  doctrine  of 
res  judicata  as  far  as  the  nature  of  the  case  permits. 
Having  found  appellee’s  conduct  since  the  date  of  the 
North  Carolina  order  to  be  exemplary,  the  District 
Court  declined  to  go  into  old  charges  which  appellant 
had  brought  against  appellee  in  the  North  Carolina 
Court  and  which  that  court  had  determined  to  be  un¬ 
true.  We  think  this  was  correct  and  salutary. 

And  in  Cook  v.  Cook,  77  U.  S.  App.  D.  C.  388,  135  F  (2d) 

945,  this  Court  reiterated  that  position,  saying: 

A  custodial  order  is  conclusive  as  to  all  matters  prior 
to  its  promulgation.  But  the  doctrine  of  res  judicata 
cannot  settle  the  question  of  a  child’s  welfare  for  all 
time  to  come ;  it  cannot  prevent  a  court  at  a  subsequent 
time  from  determining  what  is  best  for  the  children 
at  that  time.  The  usual  way  of  expressing  this  rule  is 
to  say  that  “circumstances  have  changed”  when  the 
order  is  no  longer  in  the  children’s  interest.  But  the 
phrase  “change  of  circumstances”  should  not  be  me¬ 
chanically  construed.  The  children’s  happiness,  their 
psychological  adjustment,  their  own  wishes,  are  as 
much  entitled  to  consideration  as  changes  in  material 
environment.  As  w*as  said  in  Boone  v.  Boone ,  the  trial 
court  should  constantly  keep  in  mind  the  ultimate  ques¬ 
tion,  which  is  “whether  the  welfare  of  the  children 
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now  requires  a  change  of  the  custody  previously  pro¬ 
vided  by  the  court  of  their  domicile.” 

The  opinion  in  Boone  v.  Boone  went  on  to  point  out 
that  a  former  decree  of  custody  does  not  have  the  ef¬ 
fect  of  res  judicata,  but  only  an  evidential  hearing  upon 
the  ultimate  question  of  welfare.  Where  the  circum¬ 
stances  are  the  same  as  existed  at  the  time  of  the  for¬ 
mer  decree,  the  evidential  effect  of  that  decree  may, 
according  to  the  Boone  case,  be  given  “the  effect  of  res 
judicata.”  This  is  a  common  sense  rule  to  avoid  a  re¬ 
trial  of  the  same  issues  and  charges  which  were  tried 
in  the  former  proceedings. 

This  law  was  recognized  and  applied  by  the  trial  court 
in  ruling  upon  appellee’s  motion  for  leave  to  file  a  cross 
claim  for  divorce.  In  his  memorandum  opinion  thereon, 
the  Court  said  (Joint  App.  34-35) : 

In  view  of  the  decision  of  the  Court  of  Appeals  a 
trial  of  this  case  should  be  confined  to  the  issue  as  to 
whether  circumstances  have  so  changed  since  the  pre¬ 
vious  judgment  as  that  the  welfare  of  the  children  now 
require  a  change  of  custody  provided  by  the  previous 
orders.  Yet  the  proposed  cross  claim  would  reopen 
the  issue  as  to  Mrs.  Boone’s  conduct  and  character  back 
to,  and  even  before,  April  13,  1939,  when  she  allegedly 
deserted  Mr.  Boone.  Therefore,  I  do  not  think  the 
cross  claim  should  be  allowed.  It  would  likely  cause 
difficulty  and  embarrassment  in  the  trial  and  decision 
of  the  narrower  issue  presented  by  the  complaint. 
(Italics  supplied.) 

In  reliance  on  that  pronouncement,  no  appeal  from  the 
stay  of  judgment  in  the  habeas  corpus  proceeding  was  prose¬ 
cuted.  This  Court  was  about  to  recess  and  it  was  then 
thought  that  a  speedier  determination  could  be  had  by  going 
to  trial  on  the  issue  of  change  in  circumstances  since  the 
habeas  corpus  proceeding, — an  issue  which  this  appellant 
did  not  hesitate  to  meet. 

However,  at  the  trial,  the  same  court  expressed  doubt  as 
to  the  correctness  of  his  prior  opinion  (Joint  App.  141) 
and,  over  objection  (Joint  App.  140-141),  admitted,  tenta- 
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tively  as  a  tender  under  Rule  43(c)  F.  R.  C.  P.,  testimony 
as  to  occurrences  and  conditions  prior  to  the  hearings  both 
in  the  habeas  corpus  proceeding,  and  before  the  North  Caro¬ 
lina  Court  which  originally  awarded  custody  to  the  mother 
(Joint  App.  162-169,  180-198,  247-249,  315-316). 

The  Court  ruled  that  the  proposed  testimony  was  not 
“manifestly”  inadmissable  as  the  ground  for  receiving 
the  tender  (Joint  App.  141). 

Subsequently,  the  testimony  was  “excluded”  and  its  in¬ 
clusion  in  the  record  as  a  proffer  was  confirmed  (Joint 
App.  270-272). 

Appellant  contends  that  the  hearing  of  this  evidence,  even  , 
as  a  proffer,  was  erroneous.  She  could  not  be  re-examined 
on  such  testimony.  Therefore,  it  stood  uncontradicted  on 
the  record  as  a  proffer,  and  uncontradicted  in  the  hearing 
of  the  judge. 

Rule  43(c),  F.  R.  C.  P.  provides: 

In  an  action  tried  by  a  jury,  if  an  objection  to  a 
question  propounded  to  a  witness  is  sustained  by  the 
court,  the  examining  attorney  may  make  a  specific  offer 
of  what  he  expects  to  prove  by  the  answer  of  the  wit¬ 
ness.  The  court  may  require  the  offer  to  be  made  out 
of  the  hearing  of  the  jury.  The  court  may  add  such 
other  or  further  statement  as  clearly  shows  the  char¬ 
acter  of  the  evidence,  the  form  in  -which  it  was  offered, 
the  objection  made,  and  the  ruling  thereon.  In  actions 
tried  without  a  jury  the  same  procedure  may  be  fol¬ 
lowed,  except  that  the  court  upon  request  shall  take 
and  report  the  evidence  in  full,  unless  it  clearly  appears 
that  the  evidence  is  not  admissible  on  any  ground  or 
that  the  witness  is  privileged.  (Italics  supplied.) 

Under  the  Boone  and  Cook  decisions,  supra ,  the  evidence 
was  clearly  inadmissible  and  the  proffer  should  not  have 
been  accepted.  On  this  question,  the  trial  judge  admittedly 
was  in  “a  dilemma”  (Joint  App.  156)  and  there  was  no 
certainty  at  the  time  of  his  original  ruling  as  to  whether 
the  testimony  was  to  be  placed  of  record  as  a  proffer  only 
or  was  to  be  considered  as  evidence  (Joint  App.  141,  149, 
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156, 181,  245-246).  After  appellees  had  completed  what  was 
called  a  proffer  the  Court  ruled  that  it  was  of  record  only 
as  such  (Joint  App.  270-272).  This  delay  in  making  a  defi¬ 
nite  ruling  as  to  admissibility  was  error.  Appellant  was 
entitled  to  a  definite  ruling  when  the  objection  was  made. 
Had  the  court  then  determined  the  matter  it  would  have 
been  apparent  that  the  proffered  testimony  constituted  an 
improper  attempt  to  “rethresh  old  straw”,  and  to  becloud 
the  real  issue,  and  that  such  testimony  was  clearly  inadmis¬ 
sible  and  should  not  be  recorded  even  as  a  proffer.  Indeed, 
when  finally  its  admission  was  definitely  refused,  the  Court 
said  that  it  wTas  because  of  the  “unqualified  rule  laid  down 
by  the  Court  of  Appeals”  (Joint  App.  272).  (Italics  sup¬ 
plied.) 

Even  if  there  were  a  real  question  as  to  the  admissibility 
of  the  testimony,  the  proffer  should  not  have  been  received. 
Read  literally,  Rule  43(c)  would  seem  to  so  provide.  How¬ 
ever,  as  said  by  Justice  Frankfurter,  in  his  dissenting 
opinion  in  United  States  v.  Monia,  317  U.  S.  424,  431,  87  L. 
Ed.  376: 

“The  notion  that  because  the  words  of  a  statute  are 
plain,  its  meaning  is  also  plain,  is  merely  pernicious 
oversimplification.  ” 

It  is  inconceivable  that  the  rule  should  be  applicable  to  cases 
such  as  this.  Where  the  proposed  evidence  is  factual  the 
rule  may  operate  in  some  few  cases  to  save  the  necessity 
for  retrial  which  apparently  was  the  sole  purpose  of  the 
rule.  (See  Proceedings  of  American  Bar  Association, 
Cleveland,  Ohio,  Pg.  311.)  Where,  as  here,  the  issue  in¬ 
volved  is  a  human  and  moral  one  and  the  ultimate  decision 
is  to  be  based  on  a  conclusion  from  inference  as  well  as 
•fact,  the  reason  for  the  rule  cannot  apply.  So  long  as  law 
or  equity  is  administered  through  individuals  the  human 
element  must  be  considered.  No  chancellor,  in  a  matter  in¬ 
volving  intimate  human  relations,  can  hear  such  testimonv 
as  a  recording  instrument  or  other  machine  and  then  com- 
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pletely  disregard  that  evidence  in  determining  an  equitable 
judgment.  The  attempt  may  be  honestly  and  studiously 
made,  as  is  conceded  was  done  by  the  trial  judge  here,  but 
the  frailties  of  human  nature  belie  any  categoric  claim  to 
complete  success. 

Counsel  for  appellees  were  fully  aware  of  the  fraility, 
and  the  proffer  was  an  attempt  to  implant  impressions  in 
the  mind  of  the  trial  court  from  evidence  previously  ruled 
inadmissable  by  the  same  Court  and  by  this  Court.  The 
full  extent  of  this  is  shown  by  the  insistent  attempts  of  ap¬ 
pellees’  counsel  to  read  to  the  court  a  letter  which  had  been 
excluded  (Joint  App.  148-149).  The  letter  had  been  prof¬ 
fered  and,  therefore,  was  of  record.  No  proper  purpose 
could  have  been  served  by  reading  it  to  the  court.  Nor  has 
the  attempt  ceased  with  the  procuring  of  a  favorable  judg¬ 
ment  in  the  trial  court.  It  is  also  resorted  to  for  affirmance. 
The  joint  appendix  in  this  case  contains  almost  every  word 
of  the  excluded  but  proffered  testimony,  and  was  designated 
to  be  printed  by  appellees  (Joint  App.  57,  58,  60-95,  122, 
142-169,  180-198,  247,  249,  315-316,  328,  388,  409).  Since  it 
vras  excluded  below,  that  evidence  cannot  be  considered  by 
this  Court  now. 

Evidence  of  occurrences  prior  to  both  the  hearing  in  the 
habeas  corpus  proceeding  and  the  original  hearing  in  North 
Carolina  was  admitted.  (Joint  App.  383-394)  This  con¬ 
sisted  of  testimony  of  appellant,  on  cross-examination,  over 
objection  (App.  381-383),  on  the  ground  that  it  was  admis¬ 
sible  as  impeaching  appellant’s  credibility.  If  this  was 
proper,  the  Boone  and  Cook  cases,  supra ,  are  meaningless, 
for  upon  cross-examination  of  any  claimant  to  custody,  the 
facts  previously  considered  by  any  number  of  courts  in  mak¬ 
ing  prior  adjudications  for  custody  can  again  be  shown  to 
the  new  court, — can  be  re-threshed  in  the  hope  that  the  new 
judge  will  interpret  those  facts  as  the  litigant  desires. 

The  extent  to  which  an  attorney  can  cross-examine  a  wit¬ 
ness  as  to  credibility  has  received  little  attention  in  the  Dis¬ 
trict  of  Columbia.  In  United  States  v.  White,  5  Cranch 


27 


(D.  C.)  73,  76,  a  witness  was  asked  whether  he  had  been 
arrested  for  counterfeiting  money.  The  opinion'  of  the 
court  on  the  objection  to  that  question  is  reported  as  fol¬ 
lows: 

“The  Court  ( nem .  con)  was  of  opinion  that  the  party 
has  not  a  right  to  ask  of  a  witness,  in  cross-examina¬ 
tion,  any  question  tending  to  degrade  him,  (unless  it  be 
in  relation  to  a  fact  in  issue  in  the  record.  Quaere.)” 

The  same  court  sitting  at  Alexandria  in  United  States  v. 
Hudland,  5  Cranch  (D.  C.)  309,  in  ruling  on  an  objection  to 
a  question  as  to  whether  the  witness  had  been  indicted  for 
treason,  is  reported  as  follows: 

“The  Court  interposed  and  said  that  this  Court,  after 
argument,  had  lately  decided  in  Washington,  that  a 
witness  should  not,  in  cross-examination,  be  asked  a 
question  as  to  any  fact,  tending  to  disgrace  him,  which 
the  party  would  not  be  permitted  to  prove  aliunde .” 

A  more  recent  case,  Coulston  v.  United  States,  51  F.  (2d) 
178, 181,  contains  the  following: 

“Questions  asked  on  cross-examination  for  the  pur¬ 
poses  of  impeachment  should  be  confined  to  acts  or  con¬ 
duct  which  reflect  upon  his  integrity  or  truthfulness,  or 
so  pertain  to  his  personal  turpitude,  such  as  to  indicate 
such  moral  depravity  or  degeneracy  on  his  part  as 
would  likely  render  him  insensible  to  the  obligation  of 
an  oath  to  speak  the  truth.” 

The  facts  sought  to  be  elicited  by  the  cross-examination 
here  were  not  “such  as  to  indicate  such  moral  depravity  or 
degeneracy”  as  would  likely  render  the  witness  insensible 
to  the  obligation  of  her  oath  to  speak  the  truth. 

The  evidence  thus  received  under  the  guise  of  bearing 
upon  the  credibility  of  the  witness  went  to  the  very  issue 
before  the  court  and  was  the  same  as  that  considered  by 
the  North  Carolina  Court  in  making  its  original  award  of 
custody.  The  trial  court  properly  ruled  such  evidence  was 
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inadmissible  from  the  lips  of  others.  It  was  likewise  inad- 
missable  on  the  cross-examination  of  appellant.  United 
States  v.  Hudland,  supra. 

Point  V. 

Erroneous  Assessment  of  Costs. 

Although  this  was,  in  fact,  a  continuation  of  the  litigation 
between  Boone  and  his  wife,  the  trial  court  assessed  one- 
half  the  costs  against  appellant  precisely  as  if  there  was  a 
genuine  issue  between  the  infants  and  their  mother.  (Joint 
App.  55)  We  have  found  no  case  justifying  such  action,  and 
we  respectfully  submit  that  it  is  erroneous.  The  costs,  in 
this  case,  as  in  the  great  number  of  cases  involving  domestic 
relations  between  husband  and  wife,  should  have  been  as¬ 
sessed  against  Boone. 


CONCLUSION. 

This  suit  was  merely  a  continuation  of  Boone’s  litigation 
against  his  wife.  The  device  of  naming  the  infant  children 
as  plaintiffs  was  resorted  to  in  order  to  circumvent  the 
law,  as  laid  down  by  this  Court,  and  to  avoid  obedience  to 
the  judgment  of  the  Superior  Court  in  North  Carolina,  as 
well  as  the  judgment  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  which  latter  judgment 
this  Court  affirmed.  There  was  no  evidence  of  a  substantial 
change  of  circumstances,  so  that  the  interests  of  the  chil¬ 
dren  required  a  change  in  the  award  of  custody.  Two 
Courts,  after  extended  hearings,  held  appellant  to  be  a  fit 
and  proper  person  to  have  the  custody  of  her  children. 
Her  husband’s  “litigious  strategy”  has  thus  far  succeeded 
in  thwarting  the  enforcement  of  such  judgments.  For  the 
reasons  given  and  upon  the  authorities  cited,  we  submit  that 
there  should  be  an  end  to  his  playing  with  the  judicial  proc¬ 
ess.  The  best  interests  of  his  and  appellant’s  children  re¬ 
quire  that  they  be  entrusted  to  her  custody.  Accordingly, 
we  respectfully  submit  that  the  judgment  below  should  be 
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reversed,  and  that  appellant  be  awarded  custody,  as  this 
Court  declared  more  than  a  year  ago  was  her  right. 

Respectfully  submitted, 

Louis  M.  Denit, 

A.  Leckie  Cox, 

Thomas  S.  Jackson, 

Attorneys  for  Appellant. 

M.  R.  McCown, 

J.  B.  Shipman, 

Brandenburg  &  Brandenburg, 

Of  Counsel. 
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BRIEF  FOR  APPELLEE,  DANIEL  F.  BOONE. 


COUNTER-STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia,  awarding 
the  custody  of  two  infants  to  their  father  (Joint  App.  55). 
These  infants  are  the  children  of  Major  Daniel  F.  Boone, 
one  of  the  appellees,  and  his  wife,  Martha  Lightner  Boone, 
who  is  the  appellant.  The  respective  names  and  ages  of 
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these  children  are  as  follows :  Daniel  Lightner  Boone,  aged 
nine  years;  Martha  Penelope  Boone,  aged  six  years 

The  action  in  the  court  below  was  begun  with  the  filing 
of  a  complaint  by  the  said  infants,  acting  through  a  next 
friend,  in  which  complaint  they  prayed,  among  other  things, 
that  their  custody  might  be  awarded  pendente  lite,  and 
thereafter,  to  their  father,  to  the  Board  of  Public  Welfare, 
or  to  some  other  suitable  person  or  agency  in  the  District 
of  Columbia  (Joint  App.  2-8).  At  the  time  of  the  filing  of 
this  complaint,  the  infant  plaintiffs  were  living  with  their 
father  in  his  home  at  16th  and  Primrose  Streets,  North¬ 
west,  in  the  District  of  Columbia.  They  had  been  actual, 
bodily  residents  of  the  District  since  November,  1940  (Joint 
App.  2-3).  The  father,  appellee  Daniel  F.  Boone,  who  was 
exercising  custody  over  these  children  and  who  was  avail¬ 
able  for  the  service  of  personal  process  upon  him,  was 
named  defendant.  The  mother,  appellant  Martha  Lightner 
Boone,  was,  and  still  is,  a  non-resident  of  the  District  of 
Columbia,  living  in  the  state  of  North  Carolina.  She  was 
not  named  a  defendant,  but  by  the  terms  of  a  preliminary 
injunction  restraining  the  father  from  surrendering  the 
children  to  their  mother,  pendente  lite,  or  from  removing 
them  from  the  District  of  Columbia,  it  was  required  that 
notice  of  the  entry  of  the  injunction  and  a  copy  thereof  be 
sent  by  registered  mail  to  the  mother,  at  her  last  known 
address,  and  that  such  copy  be  served  upon  her  in  accord¬ 
ance  with  the  provisions  of  the  District  Code  (Joint  App. 
18).  Personal  service  of  the  order  for  this  injunction  upon 
the  mother  was  made  by  a  U  S.  Marshal,  at  Tryon,  N.  C., 
on  April  15,  1943  (Joint  App.  19). 

The  father  answered  the  complaint,  without  opposing 
the  award  of  the  relief  prayed  for,  except  that  he  did  oppose 
the  award  of  the  children’s  custody  to  anyone  other  than 
himself  (Joint  App.  19-20).  The  mother  moved  for,  and 
was  granted,  leave  to  intervene  in  the  cause  and  to  be  made 
a  party  defendant  (Joint  App.  20,  33) ;  and,  as  intervenor 
defendant,  she  filed  her  answer  to  the. complaint,  embody- 
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ing  therein  a  motion  to  dismiss  the  complaint  (Joint  App. 
21-29).  Following  the  intervention  of  the  mother  as  a  party 
defendant,  the  father,  by  and  with  the  consent  of  the  court, 
filed  an  amended  answer  to  the  complaint,  with  a  counter¬ 
claim  (Joint  App.  36-37).  In  this  answer  and  counterclaim 
the  father  alleged  that  the  welfare  of  these  children  de¬ 
manded  that  they  be  kept  in  the  District  of  Columbia;  that 
he  was  a  suitable  and  proper  person  to  have  their  custody ; 
that  the  mother  of  the  said  children  (the  intervenor  de¬ 
fendant)  was  not  at  that  time  a  fit  and  proper  person  for 
such  custody,  and  that  it  would  be  prejudicial  to  the  inter¬ 
ests  of  the  children  to  permit  her  to  have  such  custody. 
The  counterclaim  prayed  for  a  judgment  awarding  custody 
of  the  children  to  the  defendant,  father,  and  for  general 
relief  (Joint  App  36-37).  The  mother,  as  intervenor  de¬ 
fendant,  answered  this  counterclaim,  thereby  treating  it  as 
though  it  had  been  a  cross-complaint.  In  her  answer  to  the 
counterclaim,  she  denied  the  allegations  thereof,  and,  as 
well,  reiterated  the  defense  made  in  her  answer  to  the 
complaint,  the  same  being,  in  effect,  a  denial  of  the  juris¬ 
diction  of  the  lower  court  to  award  the  custody  of  the 
children,  because  of  certain  former  adjudications  of  their 
custody,  more  particularly  referred  to  in  the  said  answers 
to  the  complaint  and  to  the  counterclaim,  respectively 
(Joint  App.  21-29,  39). 

Appellee,  Daniel  F.  Boone  and  the  appellant,  Martha 
Lightner  Boone,  are  still  husband  and  wife,  although  they 
separated  in  April,  1939,  in  the  state  of  North  Carolina 
(Joint  App.  53).  Subsequently,  on  September  30th,  1939, 
they  entered  into  a  formal  deed  of  separation  and  have  not 
lived  together  since  (Joint  App.  8-11).  This  deed  of  separa¬ 
tion,  among  other  things,  contained  the  following  recital  and 
provision  made  by  the  said  parties,  as  husband  and  wife, 
and  parents  of  the  infant  parties  to  this  cause : 

“Whereas,  irreconcilable  differences  have  arisen  be¬ 
tween  the  parties  hereto ;  and  whereas,  it  is  desired  that 
the  custody  of  the  children  and  certain  financial  differ¬ 
ences  existing  between  the  parties  be  adjusted; 
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1 1  Now  therefore,  in  consideration  of  the  premises, 
and  the  further  consideration  of  one  dollar,  it  is  agreed 
between  the  parties  that  the  entire  and  absolute  custody 
and  control  of  the  children  bom  of  this  marriage,  Daniel 
Lightner  Boone  and  Martha  Penelope  Boone,  uncon¬ 
ditionally,  as  far  as  the  party  of  the  first  part  (Martha 
Lightner  Boone,  the  mother)  is  capable  of  doing,  is 
given  to  their  father  (defendant  Daniel  F  .Boone),  the 
party  of  the  second  part;  *  •  (Joint  App.  8). 

At  the  time  when  the  mother  sought  by  this  formal  agree¬ 
ment  to  divest  herself  of  all  responsibility  for  rearing  her 
own  children,  the  respective  ages  of  these  children  were  the 
following :  Daniel  Lightner  Boone,  her  son,  was  a  little  over 
four  years  old ;  Martha  Penelope  Boone,  her  daughter,  was 
one  year  and  sixteen  days  old.  The  father  has  cared  for 
these  children  ever  since.  He  resided  with  them  in  North 
Carolina  until  November,  1940,  at  which  time  he  brought 
them  to  the  District  of  Columbia,  where  they  were  residing 
when  this  action  was  instituted,  and  where  they  still  reside 
(Joint  App.  53). 

On  or  about  April  15,  1941,  the  father  sued  the  mother 
for  an  absolute  divorce  based  on  the  ground  of  two  years 
desertion  in  the  Superior  Court  of  Forsyth  County,  North 
Carolina;  no  relief  was  prayed  for  by  him  concerning  the 
children.  The  mother  answered,  admitting  the  allegations 
of  the  complaint ;  and  without  more  in  the  way  of  a  cross¬ 
complaint  or  counterclaim,  asked  for  the  custody  of  the  said 
children,  although  they  were  living  in  the  District  of  Co¬ 
lumbia,  where  they  had  so  lived  until  November,  1940.  The 
father’s  claim  for  a  divorce  was  never  adjudicated  to  the 
point  of  the  entry  of  a  judgment  or  decree;  but  the  court, 
by  order  entered  July  2, 1941,  undertook  to  award  the  cus¬ 
tody  of  the  children  to  their  mother,  notwithstanding  the 
fact  that  they  were  living  outside  the  State  of  North  Caro¬ 
lina  at  the  time. 

The  father  having  failed  to  turn  the  children  over  to  their 
mother  pursuant  to  the  aforementioned  order  of  the  North 
Carolina  court,  the  mother  filed  a  petition  for  a  writ  of 
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habeas  corpus  in  the  District  Court  of  the  United  States  for 
the  District  of  Columbia,  on,  to- wit,  February  6, 1942,  alleg¬ 
ing  that  the  father  was  unlawfully  detaining  the  said  chil¬ 
dren  by  reason  thereof.  In  March,  1942,  the  District  Court 
granted  the  writ  of  habeas  corpus,  and,  by  its  judgment, 
directed  the  father  to  surrender  the  custody  of  the  children 
to  the  mother.  The  father  appealed  to  this  court,  and  the 
judgment  of  the  District  Court  was  affirmed  (Boone  v. 
Boone,  76  U.  S.  App.  D.  C.  399, 132  Fed.  2d,  14).  The  pend¬ 
ing  action  was  brought  by  the  children  through  a  next  friend 
on  April  8, 1943,  or  a  little  more  than  a  year  after  the  entry 
of  the  judgment  in  the  habeas  corpus  case,  but  more  than 
two  years  had  elapsed  when  the  findings  in  the  present  case 
were  made,  and  the  judgment  appealed  from  entered  (Joint 
App.  6). 

The  complaint  in  the  instant  case  alleged  that  since  the 
entry  of  the  custodial  order  in  the  proceeding  in  the  North 
Carolina  court  on  July  2, 1941,  and  since  the  hearing  of  the 
aforementioned  habeas  corpus  proceeding  based  thereon  in 
the  District  Court  of  the  United  States  for  the  District  of 
Columbia  in  March,  1942,  there  had  been  further  actions  and 
conduct  on  the  part  of  the  mother  which  clearly  revealed 
that  she  was  not  a  fit  and  proper  person  to  have  the  custody 
of  these  children;  that  “immoral  conduct  and  actions  on  the 
part  of  the  mother  have  continued  since  the  entry  of  the 
decree  in  North  Carolina,  and  the  habeas  corpus  proceeding 
in  this  jurisdiction’ ’  (Joint  App.  7).  In  other  words,  a 
change  in  circumstances  and  a  present  unfitness  of  the 
mother  for  the  custody  of  the  children  were  charged. 

At  the  trial,  the  court  confined  the  affirmative  proof  as  to 
the  conduct  of  the  mother,  to  occurences  subsequent  to  the 
habeas  corpus  proceeding  in  the  District  Court,  which  was 
heard  in  March,  1942,  notwithstanding  that  numerous  prof¬ 
fers  of  material  and  relevant  testimony  as  to  the  mother’s 
conduct  prior  to  the  habeas  corpus  proceeding  (Joint  App. 
46)  were  made  by  the  infant  appellees  through  their  counsel. 


6 


“At  the  trial  evidence  of  alleged  misconduct  of  Mrs. 
Boone  prior  to  Judge  Bailey's  order  (in  the  aforemen¬ 
tioned  habeas  corpus  case)  was  offered  in  support  of 
the  complaint.  It  was  rejected  in  conformity  with  the 
decision  of  the  Court  of  Appeals  in  the  prior  case, 
Boone  v.  Boone,  76  U.  S.  App.  399.  The  opinion  in  that 
case  and  in  Cook  v.  Cook,  77  U.  S.  App.  D.  C.  388,  were 
followed  as  a  chart  for  the  trial  and  determination  of 
this  case.  Accordingly  affirmative  proof  in  support  of 
the  charges  was  limited  to  matters  arising  after 
the  previous  order."  (Joint  App.  46,  Opinion  of 
Proctor,  J.). 

The  only  purpose  for  which  testimony  was  received  con¬ 
cerning  the  mother's  character  and  conduct  prior  to  the 
habeas  corpus  proceeding  was  to  assist  the  court  in  passing 
upon  the  credibility  of  the  mother  as  a  witness.  This  oc¬ 
curred  in  connection  with  her  cross-examination,  after  she 
had  voluntarily  taken  the  stand  as  a  witness  in  her  own  be¬ 
half,  and  had  testified  at  considerable  length  upon  vital 
points  in  contradiction  of  material  evidence  which  had  been 
offered  and  received  in  support  of  the  children's  complaint, 
and,  also,  in  support  of  the  father’s  counterclaim  (Joint 
App.  46,  382-385). 

“Much  testimony,  orally  and  by  depositions,  was 
adduced  by  both  sides.  It  presented  a  sharp  conflict  as 
to  the  conduct,  habits  and  motives  of  Mrs.  Boone.  As  a 
witness  in  her  own  behalf,  she  gave  extensive  testimony 
upon  vital  matters  in  contradiction  of  that  offered  for 
plaintiffs.  Her  testimony,  supported  by  that  of  another 
lady  living  with  her  at  Tryon,  may  be  said  to  form  the 
keystone  of  her  defense.  On  cross-examination  she  was 
questioned,  over  objections,  as  to  certain  incidents 
antedating  the  prior  custodial  orders.  The  questions 
were  allowed,  with  the  understanding  that  the  answers 
would  be  considered  only  in  judging  of  her  credibility  as 
as  a  witness."  (Joint  App.  46,  Opinion  of  Proctor,  J.). 

There  was  much  material  testimony  offered  and  received 
by  the  court  upon  the  real  question  in  issue ;  viz.,  the  ques¬ 
tion  as  to  what  the  present  welfare  of  these  children  de- 
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manded,  in  respect  of  their  custody.  The  testimony  on  this 
issue  was  in  sharp  conflict  between  the  witnesses  called  on 
behalf  of  the  children  and  their  father,  on  the  one  hand,  and 
other  testimony  of  witnesses  who  testified  on  behalf  of  the 
mother.  Limiting  the  issue,  as  aforesaid,  to  the  matter  of 
the  present  fitness  of  the  respective  parents  for  the  custody 
of  the  said  children,  and  to  what  the  welfare  of  the  children 
presently  demanded,  not  what  was  demanded  in  1941  or 
1942,  the  court  weighed  the  evidence,  found  the  facts,  and 
made  conclusions  of  law.  Among  the 'facts  found  from  this 
conflicting  evidence  were  the  following: 

1.  (6)  “The  infant  plaintiffs  have  actually  and  con¬ 
tinuously  resided  in  the  District  of  Columbia  with  their 
father,  the  defendant  Daniel  F.  Boone,  since  November, 

1940.** 

2.  (7)  “The  children  have  a  strong  attachment  for 
their  father,  are  thoroughly  accustomed  to  their  present 
home;  their  associations  and  environments  are  of  the 
best ;  they  are  well  established  in  excellent  schools  and 
reside  in  close  proximity  to  excellent  Army  hospitals, 
to  which  they  have  access  as  children  of  an  Army 
officer.*  * 

3.  (8)  “The  oldest  child  does  not  want  to  live  with 
the  mother  but  wants  to  remain  with  the  father.* * 

4.  (9)  “The  youngest  child  does  not  remember  her 
mother.** 

5.  (10)  “The  devoted  care  of  the  father  for  the  last 
five  years  has  brought  about  an  adjustment  in  the  lives 
of  these  children  which  assures  their  continued  welfare* 
and  happiness.** 

6.  (11)  “The  testimony  of  witnesses  for  the  plain¬ 
tiffs  as  to  the  unfitness  of  the  defendant  Martha  Light- 
ner  Boone  to  take  over  the  care  and  custody  of  the 
infant  plaintiffs  is  substantially  true.** 

7.  (12)  “The  testimony  of  the  defendant  Martha 
Lightner  Boone  and  her  supporting  witnesses  as  to  her 
present  fitness  to  take  over  the  care  and  custody  of  the 
infant  plaintiffs  is  unconvincing.** 
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8.  (13)  “Since  the  previous  orders  in  regard  to  the 
custody  of  the  children  there  have  been  such  substan¬ 
tial  changes  affecting  their  welfare  as  render  it  against 
the  best  interest  of  these  children  for  their  custody  to  be 
awarded  to  their  mother.” 

9.  (14)  “The  mother  at  the  present  time  is  not  the 
proper  person  to  have  the  custody  of  the  infant  plain¬ 
tiffs.” 

10.  (15)  “The  father  is  the  proper  and  suitable  per¬ 
son  to  have  the  custody  of  the  infant  plaintiffs.” 

(Joint  App.  53-54). 

Among  the  court’s  conclusions  of  law  were  the  following: 

1.  “The  court  has  jurisdiction  of  the  parties  and  the 
subject  matter  of  the  action.” 

2.  (5)  “That  the  present  welfare  of  the  infant  plain¬ 
tiffs  would  be  best  served  by  awarding  their  sole 
custody  to  their  father.” 

(Joint  App.  54). 

From  a  judgment  based  upon  the  foregoing  findings  and 
conclusions,  the  mother,  as  intervenor  defendant,  has 
prosecuted  this  appeal. 

SUMMARY  OF  ARGUMENT. 

1.  The  children  were  domiciled  in  the  District  of  Colum¬ 
bia,  and  the  court  had  jurisdiction  over  them.  The  action 
was  properly  brought  on  behalf  of  the  children,  acting 
through  a  next  friend,  although  it  might  have  been  brought 
by  the  father,  based  on  a  material  change  of  circumstances 
affecting  the  welfare  of  the  children,  which  arose  subse¬ 
quently  to  the  last  previous  order  adjudicating  their 
custody. 

2.  A  custodial  order  is  only  conclusive  of  matters  up  to 
the  date  of  its  entry;  it  cannot  settle  the  question  of  a  child’s 
welfare  for  all  time  to  come.  Whenever,  following  the  entry 
of  a  custodial  order  or  judgment,  there  is  such  a  change  of 
circumstances  as  causes  such  order  or  judgment  to  be  op- 
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posed  to  the  welfare  of  the  infants  who  are  affected  by  it, 
the  court  may  determine  what  is  for  the' best  interests  of  the 
infants  under  the  changed  circumstances,  and  vacate  or 
change  such  previous  order  or  judgment.  It  is  the  duty  of 
the  court  to  act  in  such  circumstances  for  the  protection  of 
such  infants  residing  within  its  jurisdiction. 

3.  The  evidence  abundantly  sustained  the  court’s  findings 
and  conclusions  to  the  effect  (a)  that  since  the  previous 
custodial  orders  relative  to  the  children,  there  had  been  such 
substantial  changes  affecting  their  welfare  as  to  render  it 
against  their  best  interests  for  their  mother  to  have  their 
custody;  (b)  that  the  mother  was  not,  presently,  the  proper 
person  to  have  such  custody;  (c)  that  the  father  was,  pres¬ 
ently,  a  proper  and  suitable  person  to  have  the  custody  of 
the  said  children,  and  (d)  that  their  welfare  would  be  best 
served  by  awarding  their  custody  to  their  father. 

4.  The  case  was  properly  decided  upon  issues  of  fact,  for 
which  substantial,  conflicting  evidence  was  introduced  by 
the  opposing  parties;  and  the  court’s  findings  upon  these 
issues  of  fact  should  not  be  disturbed  on  appeal. 

ARGUMENT. 

Point  I. 

The  Action  was  Properly  Brought.  The  Court  Had 
Jurisdiction  and  It  was  its  Duty  to  Exercise  It. 

The  children  were  actual,  physical  residents  of  the  Dis¬ 
trict  of  Columbia,  at  the  time  of  the  institution  of  the  action, 
and,  as  well,  when  the  judgment  was  entered.  They  had 
been  such  residents  for  at  least  two  years  and  five  months 
at  the  time  when  the  complaint  was  filed.  Their  father, 
appellee  Daniel  F.  Boone,  was,  also,  a  resident  of  the  Dis¬ 
trict  of  Columbia,  and  the  children  were  being  nurtured  and 
reared  by  him  in  his  own  home,  in  the  District. 

The  complaint  alleged,  in  substance,  and  the  proof 
showed,  that  since  the  entry  of  certain  former  custodial 
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judgments  or  orders,  there  had  been  a  change  of  circum¬ 
stances  affecting  these  children  and  that  their  present  wel¬ 
fare  demanded  that  their  legal  custody  be  given  to  their 
father,  instead  of  allowing  such  legal  custody  to  remain  in 
their  mother,  as  provided  by  the  aforementioned  former 
custodial  judgments.  A  present  unfitness  on  the  part  of  the 
mother  for  such  custody  was  alleged  and  much  substantial 
proof  thereof  submitted  to  the  court;  and  the  fitness  and 
suitability  of  the  father  were  clearly  established.  In  such 
circumstances,  appellant’s  contention  that  the  court  was 
without  jurisdiction  is  wholly  without  merit,  and  is  at  vari¬ 
ance  with  decisions  of  this  court.  In  Boone  v.  Boone ,  76 
U.  S.  App.  D.  C.,  399, 132  Fed.  (2d)  14,  the  court  said: 

“Since  the  children  are  now  in  the  District  of 
Columbia,  its  courts  may  regulate  their  custody.” 

In  Cook  v.  Cook,  77  U.  S.  App.  D.  C.,  388,  135  Fed.  (2d) 
945,  this  court,  among  other  things,  said : 

“The  children  are  now  in  the  District  of  Columbia 

and  the  court  here  not  only  has  jurisdiction  but  owes 

the  duty  to  protect  them  and  do  the  thing  which  appears 

to  be  best  for  them  without  regard  to  anything  any 

other  court  has  previously  done.” 

Cook  v.  Cook,  supra. 

% 

Appellant,  in  her  brief,  appears  to  deduce  some  sinister 
motive  actuating  the  father  in  the  instant  case,  because  of 
the  conceded  facts  of  his  cooperation  in  the  bringing  of  the 
action  through  the  employment  of  counsel  for  his  children 
and  the  payment  of  costs.  On  page  14  of  appellant’s  brief 
she  makes  this  statement : 

•  •  *  “Boone  devised  another  method  of  outwitting 
the  judgment  of  this  Court.  It  was  by  means  of  the 
present  suit.  Instead  of  appearing  openly  and  frankly, 
as  the  party  in  interest,  he  caused  this  action  to  be 
brought  in  the  name  of  the  chlidren,  by  a  next  friend.” 
(Appellant’s  Brief  14). 
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Again,  on  page  16  of  her  brief,  the  appellant  further  says : 

“In  other  words,  to  treat  this  as  a  real,  genuine  suit 
in  which  the  children  are  in  fact  the  parties  is  to  put  a 
premium  on  form  and  disregard  substance.” 

Appellant  cannot  be  presumed  to  take  the  position  that 
the  children  in  this  case  have  no  rights  of  their  own,  and  that 
the  court  is  only  interested  in  their  welfare  as  incidental  to 
the  adjudication  of  asserted  rights  of  their  respective  par¬ 
ents.  Such  a  theory  would  be  at  complete  variance  with  the 
adjudicated  authorities.  The  protection  of  the  welfare  of 
infants  who  are  domiciled  within  its  jurisdiction  is  one  of 
the  highest  functions  of  the  court.  While  the  father  could 
have  filed  a  complaint,  such  as  that  which  was  filed  in  this 
cause,  and  as  a  matter  of  fact,  he  did  ask  the  court  to  give  him 
the  custody  of  the  children  in  his  counterclaim,  nevertheless, 
the  infants  had  a  perfect  right  to  resort  to  the  court  for  an 
adjudication  of  the  matter  of  their  custody  under  the  then 
existing  conditions,  even  though  both  parents  had  refused  to 
take  part  in  the  litigation.  Finlay  v.  Finlay ,  240  N.Y.  429, 
148  N.E.,  624  (1925).  Appellant’s  suggestion  on  this  point, 
if  carried  to  its  logical  conclusion,  would  close  the  door,  com¬ 
pletely,  to  infants  so  far  as  custodial  issues  are  concerned, 
so  long  as  a  parent  is  in  existence  who  might  bring  the  mat¬ 
ter  to  the  court’s  attention,  whether  disposed  to  do  so  or  not. 
This  appellee  respectfully  suggests  that  no  more  appro¬ 
priate  form  of  proceeding  could  have  been  adopted,  than 
that  which  was  adopted  in  this  case,  wherein  the  children, 
through  a  next  friend  other  than  either  parent,  asked  the 
court  to  consider  the  circumstances  as  they  then  existed  and 
to  award  their  custody ;  not  necessarily  to  either  parent,  but 
to  some  suitable  person  or  agency.  There  is  no  foundation 
in  the  record  for  any  suggestion  that  the  trial  court  was 
misled  or  deceived  because  of  the  manner  in  which  the  suit 
was  brought. 

Appellant  further  argues  that  the  complaint  should  have 
been  dismissed  on  the  ground  that  the  issues  were  res  ad- 
judicata.  On  page  16  of  her  brief  appears  this  statement : 
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“The  allegations  of  the  complaint  are  identical  with 
those  contained  in  Boone’s  answer  to  the  petition  for 
habeas  corpus,  insofar  as  the  question  herein  involved 
is  concerned.”  (Appellant’s  Brief  16). 

While  the  answer  of  Major  Boone  in  the  habeas  corpus 
proceeding  does  not  appear  in  the  record,  it  is  demonstrable 
that  the  allegations  contained  therein  could  not  have  been 
identical  with  those  contained  in  the  complaint  in  the  instant 
case.  In  paragraph  16  of  the  complaint  in  the  instant  case, 
there  is  the  following  allegation : 

“Since  the  entry  of  the  decree  in  the  North  Carolina 
Court  and  since  hearing  in  this  court  in  the  habeas 
corpus  proceeding,  there  have  been  further  actions  and 
conduct  of  the  mother  which  clearly  reveal  that  she  is 
not  a  fit  and  proper  person  to  have  the  custody  of  com¬ 
plainants.”  *  *  *  “This  immoral  conduct  and  action 
on  the  part  of  the  mother  has  continued  since  the  entry 
of  the  decree  in  North  Carolina  and  the  habeas  corpus 
proceedings  in  this  jurisdiction  *  #  V’  (Joint  App. 
6-7). 


It  is  therefore  manifest  that  this  court  had  jurisdiction 
whether  the  suit  were  brought  by  the  infants  through  a  next 
friend  or  by  either  parent  for  the  same  purpose.  No  order 
fixing  the  custody  of  an  infant  based  on  the  facts  and  circum¬ 
stances,  existing  as  of  the  time  of  its  entry,  can  bind  another 
court,  in  a  later  proceeding,  from  inquiring  into  the  question 
of  whether  there  has  been  such  a  substantial  change  of  cir¬ 
cumstances  as  would  make  it  unwise  for  the  previous  order 
to  continue  longer  in  force,  whether  such  subsequent  action 
be  brought  by  the  infants  through  a  next  friend,  or  by  a 
parent.  Cook  v.  Cook,  77  U.  S.  App.  D.  C.,  338,  135  Fed. 
(2d)  945. 
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Point  2. 

There  had  Been  Substantial  Changes  in  Circumstances, 
Subsequent  to  the  Last  Previous  Custodial  Order.  The 
Evidence  Supported  the  Court’s  Findings  that  the 
Father  was  the  Proper  Person  to  have  the  Custody  of 
the  Children  and  that  the  Mother  was  not. 

Appellant  states  in  her  brief,  that  while  the  court  found 
that  there  had  been  such  substantial  changes  effecting  the 
welfare  of  the  children  since  the  previous  custodial  orders 
had  been  entered,  as  to  render  it  against  their  best  interests 
for  their  custody  to  be  awarded  to  their  mother,  the  court 
did  not  disclose  what  those  changes  were  (Appellant’s  Brief 
18).  This  statement  of  the  appellant  is  erroneous.  An 
examination  of  the  court’s  findings  of  fact  indicates  quite 
the  contrary,  and  reveals  that  the  court  did  disclose  facts 
amply  sufficient  to  warrant  its  findings  and  conclusions  (see 
this  appellee’s  counter-statement  of  the  case,  supra).  Among 
other  things,  the  court  found  as  follows : 

“11.  The  testimony  of  witnesses  for  the  plaintiff  as 
to  the  unfitness  of  the  defendant  Martha  Lightner 
Boone  to  take  over  the  care  and  custody  of  the  infant 
plaintiffs  is  substantially  true.” 

“12.  The  testimony  of  the  defendant  Martha  Light¬ 
ner  Boone  and  her  supporting  witnesses  as  to  her  pres¬ 
ent  fitness  to  take  over  the  care  and  custody  of  the 
infant  plaintiffs  is  unconvincing.”  (Joint  App.  53-54). 

The  record  is  replete  with  material  testimony  of  facts  and 
occurrences  subsequent  to  the  date  of  the  judgment  in  the 
habeas  corpus  case,  showing  the  unfitness  and  unsuitability 
of  the  mother  for  the  custody  of  these  children.  That  is  to 
say,  pertinent  testimony  was  introduced  at  the  trial  as  to 
facts  occurring  since  the  last  custodial  order  relating  to 
these  children,  from  which  the  court  found  the  present  un¬ 
suitability  of  the  mother  for  this  custody,  and  that  a  change 
in  circumstances  had  taken  place  since  the  date  of  such  last 
custodial  order.  This  testimony  which  related  to  the  char- 
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acter  and  manner  of  life  of  the  mother  need  not  be  recited 
in  detail  in  this  brief,  although  the  testimony  of  the  follow¬ 
ing  witnesses  appearing  in  the  Joint  Appendix  is  referred  to 
for  the  court’s  guidance :  The  testimony  of  Virginia  Sieweke 
(Joint  App.  98-103) ;  Lucille  Wolfe  (Joint  App.  113-119;  124; 
136;  the  depositions  of  Psyche  Frederick  (Joint  App.  198- 
217) ;  Theodore  Paul  Williams  (Joint  App.  218-245). 

It  is  difficult  to  see  how  the  court  below  could  have  found 
the  mother  to  have  been  a  suitable  person  for  the  custody 
of  these  children  at  the  time  when  this  case  was  tried,  in  the 
light  of  her  character  and  habits  as  revealed  by  the  testi¬ 
mony  of  the  witnesses  referred  to,  unless  the  court  had  dis¬ 
believed  the  testimony  of  all  these  witnesses.  The  court  did 
not  disbelieve  this  testimony,  but  found  it  to  have  been  sub¬ 
stantially  true  (Joint  App.  53).  If  full  faith  and  credit  be 
given  to  the  findings  of  the  North  Carolina  court  to  the  effect 
that  the  mother  as  of  the  date  of  the  judgment  in  the  North 
Carolina  proceeding,  to-wit,  July  2,  1941,  was  well  fitted 
and  qualified  to  have  the  custody  of  these  children  and  that 
she  was  at  that  time  a  woman  of  good  moral  character  (Joint 
App.  31),  nevertheless,  the  court  below,  in  the  instant  case, 
was  fully  justified  in  finding  that  there  had  been  a  material 
change  in  her  character  and  habits  and  in  her  qualification 
for  the  custody  of  these  children,  since  the  entry  of  the 
North  Carolina  judgment,  in  the  light  of  the  testimony 
which  was  introduced.  In  addition  to  other  witnesses,  the 
court  had  the  benefit  of  hearing  the  testimony  of  Mrs.  Boone, 
and  of  observing  her,  personally,  as  a  witness  on  the  stand, 
when  called  by  her  counsel  to  testify  on  her  own  behalf.  On 
cross-examination,  she  testified  at  considerable  length  con¬ 
cerning  her  character  and  habits.  The  court’s  attention  is 
directed  to  this  testimony  (Joint  App.  362-407).  Other  sub¬ 
stantial  changes  in  circumstances  since  the  decision  in  the 
habeas  corpus  case  in  March,  1942,  were  and  are  the  fol¬ 
lowing: 

The  children  have  become  more  firmly  rooted  in  the  Dis¬ 
trict  of  Columbia ;  each  was  more  than  a  year  older  than  he 
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or  she  was  when  the  last  custodial  order  was  entered,  at  the 
time  when  the  pending  action  was  filed  in  1943.  They  have 
become  better  accustomed  to  their  home,  their  friends  and 
playmates  in  the  District  of  Columbia,  and  more  completely 
established  in  their  schools,  and  their  Sunday  School  affilia¬ 
tions.  They  do  not  wish  to  be  sent  to  North  Carolina  to  their 
mother.  The  advantages  of  rearing  these  children  in  the 
District  of  Columbia  in  view  of  the  facilities  afforded  them 
for  hospitalization,  education,  etc.,  are  unsurpassed,  and 
cannot  be  equalled  by  facilities  of  like  character  at  the 
mother’s  domicile  in  Tryon,  North  Carolina.  In  fact,  every 
element  which  the  court  found  in  Cook  v.  Cook,  supra ,  as 
constituting  a  sufficient  change  in  circumstances,  was  and  is 
present  in  this  case  (Joint  App.  53-54).  The  environments 
of  the  children  in  respect  of  their  father’s  home,  their  asso¬ 
ciates,  their  Sunday  school  connections,  and  the  manner  in 
which  they  are  being  educated,  all  bear  testimony  to  the  de¬ 
vastating  effect  upon  these  children,  which  would  result 
from  having  them  turned  over  to  their  mother  as  their 
custodian.  On  this  point,  the  court’s  attention  is  directed 
to  the  following  testimony  concerning  the  present  home  life 
of  these  children,  and  the  character,  and  suitability  of  their 
father  to  be  their  custodian :  The  testimony  of  Mary  Eliza¬ 
beth  Stabler  (Joint  App.  246) ;  Dr.  Clarence  W.  Cranford 
(Joint  App.  272) ;  Major  Thomas  E.  Rhodes  (Joint  App. 
276) ;  Colonel  Charles  M.  Trammell  (Joint  App.  281) ;  Cap¬ 
tain  Francis  D.  Pepper  (Joint  App.  283) ;  Mrs.  Vesta  L. 
Watson  (Joint  App.  285) ;  Josuah  Quirk  Buzbee  (Joint 
App.  287) ;  Honorable  George  E.  McNeil  (Joint  App.  290). 
These  witnesses  gave  strong  and  convincing  evidence  from 
which  the  court  was  fully  justified  in  finding  that  the  present 
circumstances  relating  to  the  children  required  the  continu¬ 
ance  of  their  actual  custody  in  their  father. 

In  considering  the  comparative  qualifications  of  the  father 
and  mother,  respectively,  for  the  assumption  of  the  custody 
of  these  children,  the  court  cannot  ignore  facts  established 
by  the  evidence  relating  to  the  moral  character  of  these 
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parents.  While  the  North  Carolina  court  did  hold  that  Mrs. 
Boone  “for  the  last  18  to  20  months’ ’  prior  to  July  2, 1941, 
had  “lived  a  most  exemplary  life”,  and  that  her  conduct 
“had'  been  above  reproach”,  in  awarding  her  the  custody 
of  the  children  on  the  date  mentioned  it  further  found  that 
on  or  about  the  time  of  her  separation  from  Major  Boone, 
she  was  “guilty  of  some  indiscretions”,  the  nature  of  which 
indiscretions  so  referred  to,  are  more  specifically  indicated 
to  on  pages  31, 99, 114, 115, 124,  of  the  Joint  Appendix.  Mrs. 
Boone,  herself,  considered  that  the  incidents  referred  to  by 
this  North  Carolina  court,  or  other  facts  existing  prior  to 
the  North  Carolina  decision,  had  once  disqualified  her  for 
assuming  the  custody  of  her  children.  On  cross-examina¬ 
tion,  among  other  things,  she  stated  that  there  was  a  time 
when  she  was  unfit  to  have  this  custody ;  that  this  was  when 
she  agreed  to  let  Major  Boone  take  care  of  the  children 
“temporarily”  (referring  to  the  separation  agreement,  of 
course),  that  she  had  imagined  herself  to  be  in  love  with 
her  doctor,  giving  his  name ;  that  she  was  “most  foolish  and 
indiscreet”;  and  here  the  witness  went  into  the  details  of 
her  indiscretion,  the  nature  of  which  are  disclosed  in  the 
Joint  Appendix  (Joint  App.  381-387).  In  determining  the 
present  character  of  this  mother  in  its  relation  to  the  wel¬ 
fare  of  these  children,  the  court  was  justified  in  considering 
the  foundation  on  which  her  present  character  or  manner  of 
living  rested.  In  this  connection,  the  court  should  properly 
have  considered  Mrs.  Boone’s  present  attitude  toward  what 
she  considered  grave  indiscretions  in  the  past,  as  indica¬ 
tive  of  her  present  character.  The  court ’s  attention  is  called 
to  the  fact  of  the  various  occasions  subsequent  to  the  deci¬ 
sion  in  the  habeas  corpus  case,  when  Mrs.  Boone  brought  up 
the  subject  of  her  past  associations  with  the  doctor  referred 
to  (testimony  of  Virginia  Sieweke,  Joint  App.  99 ;  testimony 
of  Lucille  Wolfe,  Joint  App.  114-115;  124-125).  Particularly 
is  the  court’s  attention  called  to  the  following  testimony  of 
the  witness  Lucille  Wolfe,  appearing  on  page  124  of  the 
Joint  Appendix: 
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“Q.  In  discussing  the  episode  of  this  picture  with  Dr. 
Jervey,  did  you  observe  her  attitude  toward  the 
whole  matter? 

A.  Yes ;  it  was  very  light,  as  though  it  did  not  matter 
to  her  at  all  about  it. 

Q.  Did  she  bring  that  subject  up  herself? 

A.  Yes;  she  was  discussing  it  with  me. 

Q.  What  did  she  say? 

A.  Well,  I  just  said  that  she  spoke  of  having  been 
awarded  the  custody  of  the  children  and  I  asked 
her  how  that  could  be  obtained  after  she  had  told 
me  about  Major  Boone  having  the  picture  of  her 
and  Dr.  Jervey,  and  she  spoke  about  having  clever 
lawyers. 

Q.  Did  she  state  whether  she  did  or  did  not  continue 
to  see  Dr.  Jervey? 

A.  Yes;  she  saw  him  frequently. 

Q.  Did  she  say  so? 

A.  Yes,  sir.”  (Joint  App.  124-125). 

In  this  connection  see  also  the  deposition  of  the  witness 
Psyche  Frederick  (Joint  App.  203-204).  This  deposition 
not  only  informs  the  court  of  Mrs.  Boone’s  voluntary  refer¬ 
ences  to  the  incident  of  the  taking  of  the  photograph  re¬ 
ferred  to,  but  it  relates  to  the  amount  of  intoxicating  liquors 
which  the  witness  testified  she  was  drinking  in  1943,  a  short 
time  prior  to  the  filing  of  the  present  action,  and  as  well  as 
to  her  profanity  and  vulgarity  of  speech,  at  the  same  time, 
as  the  same  was  particularly  directed  toward  Major  Boone 
(Joint  App.  203-205). 

The  court  weighed  all  of  the  testimony  introduced  by  the 
opposing  parties,  and  found  that  there  had  been  such  a  sub¬ 
stantial  change  of  circumstances  since  the  last  custodial 
order  was  entered,  as  rendered  it  against  the  best  interests 
of  these  children  for  their  custody  to  be  awarded  to  their 
mother ;  that  the  mother  was  not  presently  the  proper  per- 
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son  to  have  such  custody,  and  that  the  father  presently  was 
the  proper  and  suitable  person  to  have  the  sole  custody  of 
the  children.  Yet,  notwithstanding  the  volume  of  testimony 
introduced  by  the  plaintiff's  supporting  the  court's  decision, 
the  appellant,  in  her  brief,  brushes  it  aside  with  the  follow¬ 
ing  reference : 

“Loose  references  were  made  by  Boone’s  investiga¬ 
tors  to  the  fact  that  appellant  drank  intoxicating  liquor. 
The  court  did  not  find  that  she  used  it  to  excess.  It  was 
also  claimed  that  she  had  a  hostile  feeling  toward  her 
husband.”  (Appellant’s  Brief  20). 

This  case  was  decided  in  complete  conformity  with  Boone 
v.  Boone,  supra,  and  Cook  v.  Cook,  supra.  The  court  con¬ 
fined  the  issue  to  the  question  of  the  present  welfare  of  the 
children  and  the  present  fitness  of  their  respective  parents 
for  the  award  of  the  children's  custody;  and  the  only  pur¬ 
pose  for  which  the  court  permitted  testimony  relating  to 
occurrences  prior  to  the  habeas  corpus  proceeding  was,  in 
connection  with  the  cross-examination  of  Mrs.  Boone,  as 
bearing  upon  her  credibility  as  a  witness  (Joint  App.  382; 
Joint  App.  46,  opinion  of  Proctor,  J.;  also,  Joint  App. 
381-383). 

Point  3. 

The  Ultimate  Facts  Found  in  the  Court  Below  Should  not 

be  Disturbed  on  Appeal. 

Since  the  record  (Joint  Appendix)  discloses  that  the  trial 
court  heard  substantial  evidence  introduced  for  the  respec¬ 
tive  parties  and  from  this  evidence  made  findings  of  the 
ultimate  facts,  such  findings  should  not  be  disturbed  on  ap¬ 
peal:  Runkle  v  Burnham,  153  U.  S.  316,  38  L.  ed.  194,  14 
Sup.  Ct.  Bep.  837 ;  Hathaway  v.  First  National  Bank,  134 
U.  S.  494, 33  L.  ed.  1004, 10  Sup.  Ct.  Rep.  608 ;  Smith  v.  Gale, 
144  U.  S.  509,  36  L.  ed.  521. 

“This  finding  of  possession  is  *  *  *  the  finding  of  an 
ultimate  fact  and  has  the  same  legal  effect  as  the  finding 
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of  a  jury  in  a  special  verdict,  and  the  sufficiency  of  the 
evidence  to  support  the  findings  cannot  be  considered 
upon  this  appeal.’ ’  Smith  v.  Gale,  supra. 

CONCLUSION. 

In  conclusion,  this  appellee  respectfully  submits  that  the 
court  below  gave  thorough  and  exhaustive  consideration  to 
an  issue  over  which  it  had  unquestioned  jurisdiction ;  that  it 
decided  the  facts  correctly  and  in  the  light  of  the  weight  of 
the  evidence  which  was  properly  introduced ;  that  such  evi¬ 
dence  conclusively  showed,  that  irrespective  of  any  former 
custodial  orders,  the  present  welfare  of  the  children  de¬ 
manded  that  their  father  be  given  their  custody.  In  Cook 
v.  Cook,  supra,  this  court  found  that  the  following  incidents 
constituted  a  change  of  circumstances  sufficient  to  justify  a 
new  custodial  judgment:  1.  That  the  children  of  tender 
years  had  become  accustomed  to  the  home  which  their 
mother  had  established  and  which  was  adequate.  2.  That 
the  children  were  established  in  Washington  schools.  3. 
That  the  children  did  not  wish  to  go  back  to  Buffalo.  Each 
of  these  elements  is  present  in  the  instant  case,  in  addition 
to  all  else  involved.  The  court  further  said,  in  the  Cook 
case: 


“The  usual  way  of  expressing  this  rule  is  to  say  that 
*  circumstances  have  changed’  when  the  order  is  no 
longer  in  the  children’s  interest.  But  the  phrase  ‘change 
of  circumstances’  should  not  be  mechanically  construed. 
The  children’s  happiness,  their  psychological  adjust¬ 
ment,  their  own  wishes,  are  as  much  entitled  to  consid¬ 
eration  as  changes  in  material  environment.” 

“The  children  are  now  in  the  District  of  Columbia 
and  the  court  here  not  only  has  jurisdiction  but  owes 
the  duty  to  protect  them  and  do  the  things  which  ap¬ 
pear  to"  be  best  for  them  without  regard  to  anything 
any  other  court  has  previously  done.”  Cook  v.  Cook, 
supra. 
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Upon  the  matter  of  taxation  of  costs,  which  is  also  as¬ 
signed  as  error  by  the  appellant,  this  appellee  is  of  the 
opinion  that  the  lower  court’s  determination  of  the  matter 
was  fair,  and  liberal  toward  the  appellant,  in  view  of  the 
fact  that  as  intervening  defendant  she  was  the  losing  party. 

In  the  light  of  the  facts  established  by  the  evidence  in  this 
case,  and  of  the  overwhelming  weight  of  authority,  it  can¬ 
not  be  successfully  contended  that  the  former  custodial 
orders  effecting  these  children  bind  them  forever  to  their 
mother ;  or  that  the  District  Court  was  powerless  to  award 
their  custody  to  the  father  in  the  present  case.  It  is  there¬ 
fore  respectfully  suggested  by  this  appellee  that  the  judg¬ 
ment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted. 


Thomas  H.  Patterson, 
Attorney  for  Appellee,  Daniel 
F.  Boone , 

731  Woodward  Building, 
Washington,  D.  C. 
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BRIEF  FOR  INFANT  APPELLEES. 


COUNTER  STATEMENT  OF  CASE  FOR  INFANT 

APPELLEES. 

On  April  8,  1943  Daniel  Lightner  Boone  and  Martha 
Penelope  Boone,  infants,  by  Ora  V.  Buzbee,  their  next 
friend,  filed  their  complaint  invoking  the  original  jurisdic¬ 
tion  of  an  Equity  Court,  praying  for  protection,  and  to  de¬ 
termine  their  custody  (Joint  App.  2-17). 

The  father  of  the  infants  was  named  as  defendant,  the 
mother  was  not  named  as  a  party.  Because  of  her  non-resi- 
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dence  the  Court  could  acquire  jurisdiction  over  her  only  by 
her  consent.  (Joint  App.  3  par.  6  of  complaint;  F.  R.  C.  P. 
No.  19-(c)) 

The  infant  plaintiffs  were  residents  of  the  District  of  Co¬ 
lumbia  at  the  time  suit  was  filed,  and  had  been  since  Nov. 
1st,  1940.  (Joint  App.  157). 

The  infants  by  their  next  friend  averred  that  they  were 
afraid  that  their  father  would  surrender  them  to  their 
mother  who  would  remove  them  from  their  home  in  the 
District  of  Columbia,  and  who  as  alleged  was  morally  and 
temperamentally  unfit  to  nurture  them  or  have  them  in  her 
custody  (Joint  App.  6). 

The  mother  and  father  on  Sept.  30, 1939,  had  entered  into 
a  separation  agreement  whereby  the  “entire  and  absolute 
custody”  of  infant  plaintiffs  had  been  given  to  their  father. 
(Joint  App.  8-11) 

An  injunction  was  prayed  against  their  father  from  per¬ 
mitting  the  infants  being  removed  from  the  District  of  Co¬ 
lumbia,  or  delivered  to  their  mother  during  the  pendency  of 
their  complaint.  (Joint  App.  7, 17.) 

The  Court,  upon  notice  to  the  defendant,  on  April  8,  1943 
granted  a  temporary  injunction  against  the  defendant 
father  during  the  pendency  of  the  action  from  removing  or 
permitting  to  be  removed  from  the  District  of  Columbia  the 
infant  plaintiffs,  or  from  delivering  their  persons  or  sur¬ 
rendering  their  custody  to  their  mother.  The  Court  also 
directed  that  a  copy  of  the  order  of  injunction  be  promptly 
mailed  to  the  mother  and  also  served  upon  her  at  her  last 
known  address.  (Jt.  App.  18.) 

The  mother,  in  accordance  with  the  injunction  order,  was 
served  with  a  copy  thereof  by  the  U.  S.  Marshal  in  North 
Carolina  on  April  15,  1943  (Jt.  App.  19). 

The  defendant  father  answered,  and  did  not  object  to  the 
special  relief  prayed  for  by  his  children,  but  opposed  the 
award  of  their  custody  to  anyone  other  than  himself  (Jt. 
App.  19,  20). 
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The  mother  on  June  12, 1943  asked  and  was  granted  leave 
to  intervene  as  a  party  defendant,  and  filed  her  answer  as 
intervenor  defendant  on  July  15,  1943  (Jt.  App.  20-29,  33). 

The  defendant  father  on  Aug.  18,  1943  was  permitted  to 
file  an  amended  and  supplemental  answer  and  counterclaim, 
praying  that  the  infant  plaintiffs  be  awarded  to  him  (Jt. 
App.  36,  37). 

The  action  came  on  for  hearing  on  Feb.  18,  1944  before 
Mr.  Justice  Proctor. 

The  infant  plaintiffs  to  maintain  the  issues  raised  by 
their  pleadings  produced  the  following  witnesses. 

Ora  V.  Busbee,  their  next  friend  and  Sunday  School  asso¬ 
ciate  who  testified  as  to  the  regular  attendance  by  the  infant 
plaintiffs  at  Calvary  Baptist  Sunday  School,  and  how  it 
'came  about  that  she  filed  suit  in  their  behalf  (Jt.  App. 
95-98). 

Mrs.  Virginia  Sieweke  testified  she  met  Mrs.  Boone  on 
Apr.  29,  1942,  (Jt.  App.  98)  and  was  told  by  her  that  she 
(Mrs.  Boone)  had  been  caught  in  an  auto  with  a  man  named 
Dr.  Jervey,  and  that  she  was  nude,  and  a  flashlight  picture 
was  taken  of  her  at  the  time  (Jt.  App.  99). 

Photographs  of  intervenor  defendant  and  Dr.  Jervey  at¬ 
tached  to  complaint  as  Exhibit  B — By  order  of  Court 
omitted  from  appendix  but  to  be  used  at  hearing  (Jt.  App. 
11,99,384). 

Mrs.  Boone  invited  this  witness  to  Tryon,  N.  C.,  which  in¬ 
vitation  was  accepted.  Mrs.  Boone  met  her.  She  had  been 
drinking,  and  while  under  the  influence  of  liquor  drove 
her  car  over  the  curb  at  the  Bus  Station  ( Jt.  App.  100, 101). 

She  had  a  number  of  bottles  of  liquor  in  her  home  (Jt. 
App.  102).  Mrs.  Boone  later  called  this  witness  on  long 

distance  phone  and  cursed  her  calling  her  a - 

(Jt.  App.  102,  103). 

This  witness  had  her  expenses  paid  by  Major  Boone  ( Jt. 
App.  104). 

Mrs.  Lucille  Wolfe  was  called  as  a  witness  for  infant 
plaintiffs  (Jt.  App.  113).  She  knew  Mrs.  Boone  and  had 
met  her  in  Washington  May  9,  1942  (Jt.  App.  114). 
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Mrs.  Boone  damned  her  husband,  talked  in  a  very  loud 
voice,  was  nervous,  incoherent  and  appeared  to  have  a  dis¬ 
turbed  state  of  mind.  Spoke  of  her  affair  with  Dr.  Jervey 
(Photograph  Exhibit  B  in  evidence  Jt.  App.  384) ;  said  she 
promised  Dr.  Jervey  she  would  stay  in  North  Carolina  with 
him;  told  witness  she  didn’t  know  what  she  would  do  with 
children  if  she  had  them  (Jt.  App.  114-115).  Told  witness 
she  was  going  to  get  Major  Boone  out  of  the  Army  ( Jt.  App. 
115, 119, 160,  Examination  by  Court  176-179,  400). 

Mrs.  Boone  drank  two  straight  whiskeys  at  Garvin’s  on 
14th  St.,  N.  W.  (Jt.  App.  116). 

Major  Boone  paid  expenses  of  witness  to  go  to  North 
Carolina  ( Jt.  App.  116). 

Witness  visited  Mrs.  Boone  in  Tryon,  N.  C.,  at  her  home; 
Mrs.  Boone  had  been  drinking  with  another  woman  named 
Elmer  Johnson.  Saw  two  bottles  of  whisky  in  kitchen.  Mrs. 
Boone  was  very  excitable,  talking  loudly  and  incoherently 
(Jt.  App.  117,  118). 

Martha  Lightner  Boone  was  called  as  a  party  for  exami¬ 
nation  by  counsel  for  plaintiffs.  The  Court  permitted  her 
testimony  as  to  facts  prior  to  March  13,  1942  to  be  taken 
for  the  record,  as  is  provided  by  F.  R.  C.  P.  No.  43(c)  ( Jt. 
App.  141-177). 

Witness  admits  separation  agreement  (Exhibit  A  to  Com¬ 
plaint)  and  same  was  offered  in  evidence  ( Jt.  App.  143 — ad¬ 
mitted  by  witness  when  she  took  stand  in  own  behalf  Jt. 
Apps.  387,  388). 

The  separation  agreement  provided  for  absolute  custody 
of  the  children  to  be  given  to  the  father  (Jt.  App.  8). 

Witness  admits  her  unwholesome  association  with  Dr. 
Jervey  and  being  nude  with  him  when  picture  (Exhibit  B) 
was  taken,  and  subsequently  filing  suit  with  Dr.  Jervey  as 
co-plaintiff  against  her  husband  (Jt.  App.  146,  147).  Ad¬ 
mits  writing  “Dearest  Bill”  letter  (Exhibit  C)  (This  letter 
admitted  in  evidence,  Jt.  App.  391-394).  This  letter  admits 
her  indiscretions  with  Dr.  Jervey  and  discloses  a  clando- 
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stine  love  affair  with  another  man,  requesting  that  he  write 
her  under  an  assumed  name  (Jt.  App.  149,  406). 

The  Court  offered  counsel  for  Mrs.  Boone  privilege  to 
cross-examine  (Jt.  App.  155,  156)  which  was  refused. 

Mrs.  Jean  Laycock  was  called  as  a  witness  and  her  testi¬ 
mony  offered  over  objections  (F.  R.  C.  P.  43-(c)). 

Her  testimony  relates  the  many  indiscretions  of  Mrs. 
Boone  with  Dr.  Jervey,  Turner  Jones  and  others  ( Jt.  App. 
180-187). 

The  Court  again  offered  counsel  for  Mrs.  Boone  the  right 
to  cross-examine,  which  wras  refused  (Jt.  App.  187). 

Eugene  H.  Laycock  was  called  as  a  witness  and  over  ob¬ 
jection  was  permitted  to  tender  his  testimony  relative  to 
matters  prior  to  Mar.  13, 1942  (Jt.  App.  187-193). 

This  witness  took  the  picture  Exhibit  B  and  related  a 
payment  of  money  by  Mrs.  Boone  to  him  to  leave  the  State 
(Jt.  App.  188-190). 

He  testified  as  to  the  details  to  taking  the  picture,  and 
also  of  the  unwholesome  association  of  Mrs.  Boone  with  Mr. 
McCown  (Jt.  App.  190, 191). 

William  D.  Parris  was  called  as  a  witness  and  over  objec¬ 
tion  was  permitted  to  tender  his  testimony  relating  to  mat¬ 
ter  prior  to  March  13, 1942  (Jt.  App.  193-198). 

This  witness  testified  as  to  the  unwholesome  relationship 
between  Mrs.  Boone  and  Dr.  Jervey,  and  the  drunkenness 
of  Mrs.  Boone  (Jt.  App.  194-196). 

The  deposition  of  Psyche  Frederick  was  offered  by  the 
infant  plaintiffs  and  read  to  the  Court  (Jt.  App.  198-218). 

This  -witness  gave  evidence  as  to  the  location  and  kind  of 
house  occupied  by  Mrs.  Boone  at  Tryon,  which  was  very 
near  a  deep  cut  leading  to  a  railroad  (Jt.  App.  201).  She 
observed  several  bottles  of  liquor  in  Mrs.  Boone’s  kitchen 
(Jt.  App.  202).  Mrs.  Boone  had  three  drinks  (highballs)  in 
her  presence  and  admitted  to  witness  that  a  picture  of  her 
nude  -with  Dr.  Jervey  had  been  taken  (Jt.  App.  203). 

Mrs.  Boone  used  very  bad  language  in  presence  of  wit¬ 
ness  (Jt.  App.  204)  called  upon  witness  at  her  hotel  and 
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was  then  under  the  influence  of  liquor  ( Jt.  App.  205)  where 
she  again  admitted  her  love  for  Dr.  Jervey  (Jt.  App.  205). 

Mrs.  Boone  told  this  witness  she  and  her  North  Carolina 
lawyer  were  going  to  have  her  husband  kicked  out  of  the 
Army  (Jt.  App.  208). 

This  witness’  testimony  related  to  her  acquaintance  with 
Mrs.  Boone  beginning  with  Jan.,  1943  (Jt.  App.  199,  207). 

Major  Boone  paid  witness’  expenses  to  go  to  North  Caro¬ 
lina  and  observe  the  actions  of  his  wife  (Jt.  App.  212). 

Deposition  of  Theodore  Paul  Williams  was  offered  and 
read  to  Court,  (Jt.  App.  218,  246)  he  met  Mrs.  Boone  in 
Sept.,  1943,  was  in  her  house  and  saw  open  bottle  of  rum  on 
table  and  Mrs.  Boone  took  a  drink  therefrom  ( Jt.  App.  220, 
222,  223). 

Major  Boone  paid  part  of  expenses  of  this  witness  (Jt. 
App.  219). 

Mary  Elizabeth  Stabler  called  as  a  witness  for  infant 
plaintiffs  (Jt.  App.  247-268).  This  witness  a  nurse  and 
Godmother  for  the  infant  plaintiffs,  lives  with  them  at  7930 
16th  St.,  N.  W.  (Jt.  App.  246).  She  gave  testimony  over 
objections  to  matters  prior  to  Mar.,  1942,  stating  that  in 
May,  1941,  Mr.  McCown  and  her  divorced  husband  came  to 
her  house  in  Roanoke,  Va.,  and  offered  her  a  bribe  to  tes¬ 
tify  against  Major  Boone  and  help  Mrs.  Boone  to  regain  the 
children.  She  ordered  McCown  and  her  divorced  husband 
from  her  house  (Jt.  App.  247,  248).  She  testified  Mrs. 
Boone  has  not  visited  the  children  since  November,  1942 
(Jt.  App.  250,  251)  and  to  the  good  school  reports  and 
church  attendance  of  infants,  and  gave  a  detailed  descrip¬ 
tion  of  their  home  ( Jt.  App.  254,  255,  266,  267). 

Witness  testified  as  to  the  love  and  affection  between 
Major  Boone  and  infant  plaintiffs  (Jt.  App.  265)  and  also 
as  to  medical  and  hospital  facilities  available  to  the  infants 
(Jt.  App.  268,  269). 

At  this  point  of  the  hearing  the  depositions  of  intervenor 
defendant  Martha  Lightner  Boone  (Jt.  App.  60-95)  were 
offered  in  evidence  (F.  R.  C.  P.  26;  A  and  D-2). 
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The  Court  at  the  request  of  counsel  for  intervenor  defen¬ 
dant  at  this  point  ruled  that  evidence  on  the  issues  raised 
by  the  pleading  would  be  limited  to  “factual  matters’ ’  aris¬ 
ing  after  Judge  Bailey’s  decision  in  the  Habeas  Corpus 
hearing  in  Mar.,  1942  (Jt.  App.  270-272).  The  Court  re¬ 
served  th  eright  to  consider  these  matters  as  affecting  the 
credibility  of  a  witness  (Jt.  App.  272). 

Counsel  for  Mrs.  Boone  later  offered  “factual  matters” 
antedating  Judge  Bailey’s  decision  of  Mar.,  1942  (Jt.  App. 

293)  and  the  same  were  admitted  by  the  Court  (Jt.  App. 

294) . 

At  this  point  of  the  hearing  the  defendant  father  offered 
the  testimony  of  witness  upon  his  counter-claim  asking  that 
the  custody  of  the  children  be  awarded  to  him.  Many  wit¬ 
nesses  of  prominence  and  high  standing  in  the  District  of 
Columbia  were  called  including  the  father.  These  witnesses 
testified  as  to  the  character  and  reputation  of  the  father,- 
and  the  environment  of  the  children  at  their  present  home 
(Jt.  App.  272-309). 

At  this  point  in  the  hearing  the  intervenor  defendant 
Martha  Boone  began  her  defense  (Jt.  App.  309).  The  only 
relief  she  asks  in  her  answer  is  the  incorporation  of  a  mo¬ 
tion  to  dismiss  the  complaint  for  lack  of  jurisdiction  (Jt. 
App.  29).  This  motion  was  at  the  conclusion  of  the  hearing 
overruled  ( Jt.  App.  54-55). 

The  defendant’s  evidence  consisted  mostly  of  character 
witnesses,  four  testifying  in  person  and  16  by  deposition. 
In  addition  to  this  Mrs.  Boone  testified  in  her  own  behalf 
and  had  Mr.  McCown’s  secretary  who  lived  with  her  testify 
in  support  of  her  testimony  (Jt.  App.  309-407,  412-470). 

Three  of  the  four  witnesses  who  testified  as  to  the  charac¬ 
ter  and  reputation  of  Mrs.  Boone  were  much  older  than  she, 
being,  60,  72  and  78  years  old,  respectively  (Jt.  App.  313, 
323  and  335). 

Mrs.  Boone  was  32  years  old  (Jt.  App.  313). 

These  witnesses  confined  their  testimony  to  the  reputa¬ 
tion  of  Mrs.  Boone  since  1942  (App.  311,  321,  335).  All 
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knew  of  her  affair  with  Dr.  Jervey  prior  to  1942,  but  this 
fact  did  not  affect  their  testimony  as  to  Mrs.  Boone’s  repu¬ 
tation  and  character  being  good  (Jt.  App.  315,  316,  326, 
327,  337). 

Mrs.  Harper,  secretary  for  Mrs.  Boone’s  North  Carolina 
lawyer  had  lived  with  her  since  April,  1943  ( Jt.  App.  341) ; 
never  saw  her  take  a  drink  but  once  (Jt.  App.  351).  Spent 
about  10  days  with  her  in  New  Orleans,  ( Jt.  App.  347)  where 
at  cocktail  parties  Mrs.  Boone  would  accept  a  drink  and 
hold  it  in  her  hand  but  would  not  drink  it  (Jt.  App.  351). 

Two  soldiers  came  to  Mrs.  Boone’s  house  early  one  Sun¬ 
day  morning  in  September  1943,  when  witness  and  Mrs. 
Boone  went  with  them  for  a  ride,  witness  sat  upon  lap  of 
one  (Jt.  App.  341,  353,  355). 

Mrs.  Boone  did  not  call  as  a  witness  her  housekeeper  El¬ 
mer  Johnson  who  was  present  when  Mrs.  Wolfe  was  in  her 
home,  although  she  knew  where  she  wras  (Jt.  App.  353). 

Mrs.  Boone  purchased  the  house  she  lives  in  at  Tryon 
from  Mr.  McCown’s  partner  shortly  before  Judge  Bailey’s 
decision  in  1942  (Jt.  App.  355). 

A  very  deep  cut  on  main  line  of  Southern  R.  R.  is  right 
behind  the  house  in  which  Mrs.  Boone  lives  at  Tryon,  and 
a  colored  settlement  just  across  R.  R.  track  behind  her 
house  (Jt.  App.  356).  There  is  no  fence  around  the  entire 
lot  of  her  home  which  is  very  near  the  deep  cut  on  South¬ 
ern  R.  R.  (Jt.  App.  358). 

This  witness  contradicts  most  of  the  evidence  given  by 
plaintiff’s  witness  as  to  the  activities  and  statements  of 
Mrs.  Boone.  The  Court  found  that  the  testimony  of  Mrs. 
Boone  and  her  supporting  witness  as  to  Mrs.  Boone’s  fit¬ 
ness  to  have  custody  of  the  infant  plaintiffs  was  unconvinc¬ 
ing  (Jt.  App.  54). 

The  depositions  of  16  character  witnesses  from  Tryon, 
North  Carolina,  were  read  to  the  Court  on  behalf  of  Mrs. 
Boone  (Jt.  App.  413-470). 

The  question  as  to  Mrs.  Boone’s  reputation  was  as  to 
^ch  witness  limited  to  her  character  and  reputation  since 


\ 


9 

March  6,  1942  (Jt.  App.  412,  415,  416,  418,  423,  425,  527, 
432,  434,  436,  439,  443,  447,  455,  459,  461,  467). 

Dr.  George  Taylor,  a  professor  of  Bible  Philosophy  at 
Converse  College  as  well  as  an  ordained  clergyman  of  the 
Protestant  Episcopal  Church  (Jt.  App.  460)  testified  Mrs. 
Boone’s  reputation  was  “excellent”  (Jt.  App.  462)  and 
after  all  the  facts  of  her  indiscretions  were  related  to  him 
as  true  he  stated  this  would  not  affect  his  testimony  as  to 
her  excellent  reputation,  if  she  were  with  Dr.  Jervev  (Jt. 
App.  463,  464). 

Intervenor  defendant  Martha  Boone  took  the  stand  as  a 
witness  in  her  own  behalf  (Jt.  App.  362-407).  She  contra¬ 
dicted  most  of  the  testimony  as  to  her  drinking  habits  as 
testified  to  by  witnesses  for  plaintiffs,  stating  she  had  not 
taken  a  drink  since  this  suit  was  filed!  (Jt.  App.  380,  396). 
Admits  she  was  not  a  fit  mother  for  her  children  at  time 
of  separation  agreement  (Jt.  App.  8)  and  subsequently 
thereto,  on  account  of  her  love  for  Dr.  Jervey  (Jt.  App. 
381)  admits  being  not  sober,  foolish  and  indiscreet  when 
she  "was  caught  with  Dr.  Jervey  in  a  nude  condition  (Jt. 
App.  381,  382,  384,  385). 

Denies  any  business  in  any  manner  with  Dr.  Jervey  after 
Sept.,  1939  (Jt.  App.  386,  387).  Then  admits  being  joint 
plaintiff  with  Dr.  Jervey  against  Major  Boone  in  October, 
1939  (Jt.  App.  387,  388). 

She  admits  affidavit  filed  by  her  denying  writing  a  letter 
to  Bill  Pashlev  which  letter  admitted  improper  relations 
with  Dr.  Jervey  (Jt.  App.  389).  She  now  admits  writing 
“Dearest  Bill”  letter  (Jt.  App.  389-394)  which  was  offered 
and  received  in  evidence,  and  read  to  the  Court.  She  also 
admits  receiving  letter  from  Bill  Pashley  under  assumed 
name  of  “Mildred  Mason”  at  Saluda,  North  Carolina  (Jt. 
App.  406)  and  efforts  on  part  of  her  North  Carolina  at¬ 
torney  and  herself  to  have  her  husband,  the  father  of  these 
plaintiffs,  kicked  out  of  the  Army  (Jt.  App.  399,  400). 

She  admits  that  many  people  at  her  home  in  Tryon,  North 
Carolina,  know  of  her  affair  with  Dr.  Jervey  (Jt.  App.  401). 
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At  this  point  all  parties  rested  and  the  Court  expressed 
the  desire  to  consult  the  desires  of  the  infant  plaintiffs  ( Jt. 
App.  409-412). 

No  objection  was  made  on  the  part  of  counsel  for  infant 
plaintiffs,  or  counsel  for  their  father.  Objection  was  made 
on  the  part  of  intervenor  defendant  (Jt.  App.  409-412). 

Infant  plaintiffs  were  interviewed  by  the  Court  in  cham¬ 
bers  in  the  presence  of  counsel  for  all  parties  (Jt.  App. 
470-477). 

The  boy,  then  about  nine  years  old,  expressed  a  definite 
desire  to  remain  with  his  father,  the  little  girl,  then  almost 
six  years  old,  did  not  seem  to  remember  her  mother  ■{Jt. 
App.  47,  470-477). 

Thus  the  hearing  was  brought  to  a  close  and  the  pleading, 
transcript  of  testimony  and  exhibits  were  turned  over  to 
the  Court. 

On  April  27,  1944,  the  Court  in  a  memo  opinion  stated 
that  it  would  sign  findings  of  fact  and  a  judgment  awarding 
the  infant  plaintiffs  to  their  father  (Jt.  App.  48). 

One-half  of  the  costs  of  the  stenographic  record  was  as¬ 
sessed  against  the  intervenor  defendant  (Mrs.  Boone)  (Jt. 
App.  49). 

Finding  of  fact,  conclusions  of  law  and  a  final  judgment 
awarding  sole  custody  of  infant  plaintiffs  to  their  father, 
the  defendant  Daniel  F.  Boone,  was  signed  on  July  7,  1944 
(Jt.  App.  53-55). 

RULES  INVOLVED. 

F.  R.  C.  P. 

“Rule  52.  Findings  by  the  Court. 

(a)  Effect:  In  all  actions  tried  upon  the  facts  with¬ 
out  a  jury,  the  court  shall  find  the  facts  specially  and 
state  separately  its  conclusions  of  law  thereon  and 
direct  the  entry  of  the  appropriate  judgment;  and  in 
granting  or  refusing  interlocutory  injunctions  the 
court  shall  similarly  set  forth  the  findings  of  fact  and 
conclusions  of  law  which  constitute  the  grounds  of  its 
action.  Requests  for  findings  are  not  necessary  for 
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purposes  of  review.  Findings  of  fact  shall  not  be  set 
aside  unless  clearly  erroneous,  and  due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses.  The  findings  of  a  mas¬ 
ter,  to  the  extent  that  the  court  adopts  them,  shall  be 
considered  as  the  findings  of  the  court.” 

F.  R.  C.  P.  #54  (d)  Judgments:  Costs. 

“(d)  Costs.  Except  when  express  provision  therefor  is 
made  either  in  a  statute  of  the  United  States  or  in  these 
rules,  costs  shall  be  allowed  as  of  course,  to  the  pre¬ 
vailing  party  unless  the  court  otherwise  directs;  *  * 

SUMMARY  OF  ARGUMENT. 

1.  The  testimony  of  the  hearing  convinced  the  Court  that 
the  best  interest  of  the  infant  plaintiffs  would  be  served  by 

•awarding  their  sole  custody  to  their  father,  with  whom 
they  had  lived  since  articles  of  separation  were  signed  in 
1939,  and  in  the  District  of  Columbia  since  Nov.  1,  1940. 
Since  the  infants  were  actual  bona  fide  residents  of  the  Dis¬ 
trict  of  Columbia  its  Courts  could  regulate  their  custody.  It 
was  the  duty  of  the  Court  in  awarding  custody  to  do  that 
which  was  for  the  best  interest  of  the  infants  regardless 
of  what  any  other  Court  had  done  previous  thereto. 

2.  The  Court  found  as  a  fact  that  since  the  previous  or¬ 
ders  in  regard  to  custody  of  the  infants,  there  had  been 
substantial  changes  affecting  their  welfare,  and  the  Court 
had  the  duty  to  now  re-examine  all  facts  affecting  their  wel¬ 
fare  and  give  an  independent  judgment  as  to  their  custody 
at  the  time  of  the  trial.  The  findings  of  fact,  conclusions  of 
law,  and  final  judgment  are  supported  by  the  testimony  and 
evidence  and  therefore  should  not  be  disturbed  by  the 
Appellate  Court. 

3.  The  Court  assessed  one-half  of  the  costs  for  the  steno¬ 
graphic  record  against  the  intervenor  defendant,  which  was 
discretionary,  and  is  not  claimed  to  be  an  abuse  of  discre¬ 
tion  by  the  appellant. 

4.  This  being  an  independent  suit  by  the  plaintiffs  in 
their  own  behalf  invoking  the  original  jurisdiction  of  an 
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Equity  Court  concerning  their  welfare,  all  facts  tendered 
concerning  same  should  have  been  considered  even  though 
they  antedated  previous  custodial  orders  in  litigation  be¬ 
tween  their  parents.  Nothing  litigated  by  these  plaintiffs’ 
parents  was  res  judicata  as  to  them  in  so  far  as  their  best 
interest  or  welfare  was  concerned.  All  objections  to  evi¬ 
dence  of  facts  antedating  prior  custodial  orders  in  litigation 
between  the  plaintiffs’  parents,  even  if  valid,  which  is  not 
admitted,  were  waived  when  the  intervenor  defendant  of¬ 
fered,  and  had  received  in  evidence,  facts  which  antedated 
the  prior  custodial  order. 

5.  The  intervenor  defendant  by  her  testimony  and  other 
evidence  subsequent'to  March,  1942,  concerning  her  North 
Carolina  attorney  disclosed  that  she  would  injure  the  rights 
of  these  infants  to  proper  support  and  maintenance  by 
having  their  father  removed  as  an  officer  in  the  U.  S.  Army. 
This  evidence  which  involved  intervenor  defendant’s  North 
Carolina  attorney  was  not  contradicted  by  him  although  he 
was  present  throughout  the  hearing. 

6  The  desire  of  the  infant  son  about  9  years  old  was 
to  remain  with  his  father.  The  infant  girl  about  6  years 
old  did  not  remember  her  mother.  The  Court  should  con¬ 
sider  the  desire  of  the  son  and  not  separate  the  children, 
especially  in  view  of  evidence  showing  the  excellent  en¬ 
vironment  in  which  they  were  living. 

ARGUMENT. 

'  Par.  1  of  Summary. 

The  infant  plaintiffs  were  residents  of  the  District  of  Co¬ 
lumbia  at  the  time  their  complaint  was  filed  on  April  8, 
1943  and  had  resided  in  said  District  continuously  since 
Nov.  1, 1940  ( Jt.  App.  22,  (par.  7)  53  (par.  6),  157). 

The  lower  court  having  jurisdiction  over  all  parties,  and 
the  subject  matter  it  had  authority  to  regulate  the  custody 
of  the  infant  plaintiffs. 

Boone  v.  Boone,  76  U.  S.  App.  D.  C.,  399,  400  (par. 

3-7) ;  132  F.  (2d)  14. 
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This  Court  has  in  very  clear  words  laid  down  the  law  of 
this  jurisdiction  as  to  the  duty  of  the  lower  court  in  pro¬ 
tecting  the  welfare  of  infant  residents. 

Cook  v.  Cook,  77  U.  S.  App.  D.  C.,  388,  390  (par.  5) ; 

135  F.(2d)  945. 

“The  children  are  now  in  the  District  of  Columbia  and 
the  Court  here  not  only  has  jurisdiction  but  owes  the  duty 
to  protect  them  and  do  the  things  which  appear  to  be  best 
for  them  without  regard  to  anything  any  other  court  has  * 
previously  done.”  (Italics  supplied.) 

Articles  of  separation  had  been  executed  by  Mr.  and  Mrs. 
Boone  on  Sept.  30, 1939  ( Jt.  App.  8-11,  22)  which  provided 
that  the  “sole  custody”  of  the  infant  plaintiffs  should  be 
with  their  father.  On  Nov.  1,  1940  he  came  to  the  District 
of  Columbia  and  brought  the  infant  plaintiffs  with  him,  sub¬ 
sequently  providing  a  house  for  them  at  7930  16th  St.,  N. 
W.,  where  they  have  resided  to  the  present  time.  The  tes¬ 
timony  as  to  the  action  and  conduct  of  the  mother  since 
1939  has  been  one  of  drunkenness,  and  unwholesome  actions, 
the  record  is  replete  with  her  many  indiscretions  which 
would  make  her  an  unfit  person  to  nurture  these  infant 
plaintiffs.  In  fact  she  admitted  she  was  unfit  as  a  mother 
in  1939  and  1940. 

“Q.  Was  there  any  time  that  you  were  unfit?  A.  Yes” 

( Jt.  App.  381).  The  many  indiscretions  of  the  mother  hav¬ 
ing  been  cited  in  the  record  above  it  is  not  necessary  to  re¬ 
peat  them  here.  While  she  denied  most  of  the  allegations 
of  misconduct,  which  was  supported  in  part  by  her  main 
witness  Mrs.  Harper,  (Mr.  McCown’s  Sec.)  the  over¬ 
whelming  testimony  was  to  the  contrary,  and  her  testimony 
with  that  of  her  supporting  witnesses  was  unconvincing  to 
the  Court  (Jt.  App.  54). 

The  Court  from  all  of  the  testimony  found  that  the 
charges  as  to  the  unfitness  of  Mrs.  Boone  to  have  the  “care 
and  custody  of  the  infant  plaintiffs”  was  substantially  true 
(Jt.  App.  53,  54). 
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It  was  therefore  the  duty  of  the  Court  to  protect  the  wel¬ 
fare  of  the  infant  plaintiffs  (Cook  v.  Cook,  supra)  which 
was  done  by  awarding  them  to  their  father. 

Par.  2  of  Summary. 

The  Court  upon  all  of  the  evidence  found  as  a  fact,  that 
there  had  been  substantial  changes  affecting  the  welfare 
of  the  infant  plaintiffs  since  the  previous  orders  in  regard 
to  their  custody  (Jt.  App.  47,  48,  54).  There  was  an  abun¬ 
dance  of  evidence  to  support  these  findings  (Jt.  App.  99- 
103, 114-119, 123, 136, 140-179,  381-407). 

Mrs.  Boone  testified  that  she  had  not  been  drunk  “since 
Judge  Bailey’s  decision”  (Jt.  App.  151)  but  she  had  been 
in  the  habit  of  becoming  intoxicated  prior  thereto  ( Jt.  App. 
381,383-385). 

Testimony  of  plaintiffs’  witnesses  by  deposition  support 
the  oral  evidence  as  to  Mrs.  Boone’s  conduct,  abusive  lan¬ 
guage  and  excessive  use  of  intoxicating  liquors,  all  subse¬ 
quent  to  the  prior  custodial  orders  in  regard  to  the  infant 
plaintiffs  (Jt.  App.  202-208,  222,  223,  243-245). 

The  findings  of  fact  by  the  trial  Court  are  not  to  be  set 
aside  unless  “clearly  erroneous”,  F.  R.  C.  P.,  52-A  “  *  *  * 
Findings  of  fact  shall  not  be  set  aside  unless  clearly  er¬ 
roneous,  and  due  regard  shall  be  given  to  opportunity  of 
the  trial  court  to  judge  of  the  credibility  of  the  wit¬ 
nesses  *  *  *.” 

This  rule  has  been  passed  upon  so  many  times  by  this  as 
well  as  other  appellate  courts  including  the  Supreme  Court 
that  it  is  not  deemed  necessary  to  cite  authorities. 

Par.  3  of  Summary. 

The  allowance  of  costs  under  F.  R.  C.  P.  54- (d)  as  a 
matter  of  course,  is  allowed  to  the  prevailing  party,  unless 
the  Court  otherwise  directs.  In  this  case  only  one-half  of 
the  costs  of  the  stenographic  report  was  assessed  against 
the  intervenor  defendant.  Surely  this  was  not  error,  and 
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the  appellant  makes  no  claim  that  it  was  an  abuse  of  dis¬ 
cretion. 


Pax.  4  of  Summary. 

The  infant  plaintiffs  by  their  next  friend  invoked  the  or¬ 
iginal  jurisdiction  of  an  equity  court  praying  protection. 
Any  right  their  parents  had  to  their  custody  was  purely 
statutory  and  subordinate  to  the  power  and  rights  of  the 
Chanceller  sitting  in  an  Equity  Court,  as  parens  patriae 
of  all  of  the  children  within  the  jurisdiction  of  the  Court. 
This  principle  of  law  is  well  founded  in  the  English  law, 
and  has  been  followed  by  most  of  the  states,  as  well  as  our 
Federal  Courts.  The  principle  is  well  stated  by  the  late 
Justice  Cardozo  while  sitting  on  the  New  York  appellate 
bench  in  Finley  v.  Finley,  (1925)  240  N.  Y.  429;  40  A. 
L.  R.  937 : 

“The  jurisdiction  of  a  state  to  regulate  the  custody  of 
infants  found  within  its  territory  does  not  depend 
upon  the  domicile  of  the  parents.  It  has  its  origin  in 
the  protection  that  is  due  to  the  incompetent  or  help¬ 
less.  ”  *  *  *  “For  this  the  residence  of  the  child  suf¬ 
fices,  though  the  domicile  be  elsewhere.’ ’  *  *  * 

“Nothing  in  the  habeas  corpus  act  affects  that  jurisdic¬ 
tion,  inherent  in  courts  of  equity,  or  changes  or  di¬ 
minishes  the  remedy  available.  It  is  not  a  remedy  by 
suit.  It  is  a  remedy  by  petition.”  #  *  •  “He  (the 
Chancellor)  may  act  at  the  intervention  or  on  the  mo¬ 
tion  of  a  kinsman,  if  so  the  petition  comes  before  him, 
but  equally  he  may  act  at  the  instance  of  any  one  else. 
He  is  not  adjudicating  a  controversy  between  adverse 
parties,  to  compose  their  private  differences.  He  is 
not  determining  rights  as  between  a  parent  and  a  child, 
or  as  between  one  parent  and  another.  He  interferes 
for  the  protection  of  infants,  qua  infants,  by  virtue  of 
the  prerogative  which  belongs  to  the  Crown  as  parens 
patriae *  *  *  “Equity  does  not  concern  itself  with 
such  disputes  in  relation  to  the  disputants.  Its  con¬ 
cern  is  for  the  child.” 
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This  principle  was  adopted  by  this  Court  in  clear  and 
concise  terms  by  Mr.  Justice  Arnold  in  Cook  v.  Cook,  supra,. 

It  being  the  duty  of  the  lower  court  to  protect  the  in¬ 
fants  and  to  do  the  things  which  appeared  to  be  best  for 
them  without  regard  to  anything  any  other  court  had  pre¬ 
viously  done,  it  was  entirely  proper  for  the  court  to  re¬ 
open  and  re-examine  the  fitness  of  the  mother  as  to  facts 
both  prior  and  subsequent  to  any  previous  custodial  order. 

While  the  conduct  of  Mrs.  Boone  subsequent  to  the  order 
of  March  13, 1942  in  the  Habeas  Corpus  case  awarding  her 
custody,  is  amply  sufficient  to  support  the  finding  of  fact 
changing  the  custody,  it  is  believed  that  the  lower  court 
should  have  admitted  and  considered  the  testimony  of  Mrs. 
Jean  Laycock  ( Jt.  App.  180-187) ;  Eugene  H.  Laycock  ( Jt. 
App.  187-193) ;  William  D.  Parriss  (Jt.  App.  193-198)  as 
well  as  the  testimony  of  Mrs.  Boone  as  to  the  facts  prior 
to  March  13,  1942  (Jt.  App.  140-179).  The  lower  Court 
felt  the  need  of  considering  this  testimony  but  excluded  it 
upon  the  decisions  of  the  Boone  and  Cook  cases,  supra.  ( Jt. 
App.  270-272).  It  is  believed  that  this  Court  should  in  this 
case  make  it  clear  that  when  infants  are  within  the  jurisdic¬ 
tion  of  the  Court,  it  will  extend  its  arm  for  their  wel¬ 
fare  and  protection,  and  will  not  exclude  any  evidence  which 
may  enlighten  the  Chancellor  in  the  performance  of  this 
duty. 

Res  judicata  does  not  apply  to  infants  in  regard  to  their 
welfare,  as  a  result  of  any  litigation  between  their  parents. 
If  this  were  so  unworthy  parents  could,  and  often  would, 
destroy  the  future  welfare  and  happiness  of  a  child  on  ac¬ 
count  of  their  own  hatred  for  each  other.  This  would  also 
nullify,  if  not  destroy,  that  high  prerogative  of  the  Chancel¬ 
lor  acting  for  the  welfare  of  the  state  and  society,  wherein 
he  sits  in  judgment  of  these  matters  as  parens  patriae. 

Finley  v.  Finley,  supra. 

Re  Spence ,  2  Phill.  Ch.  247,  248.  41  Eng.,  Reprint 
937. 

The  Queen  v.  Gyngall,  2  Queen ’s  Bench,  Div.  232 

Cook  v.  Cook,  supra. 
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The  apellant  insisted  on  confining  the  testimony  upon 
the  issues,  to  facts  subsequent  to  Justice  Bailey’s  decision 
in  a  Habeas  Corpus  case  decided  Mar.  13,  1942,  which  was 
sustained  by  the  Court  (Jt.  App.  270-272).  The  appellant 
subsequently  offered  and  had  admitted  without  objection 
evidence  of  facts  which  antedated  Justice  Bailey’s  decision 
(Jt.  App.  293,  294).  Surely  this  waived  any  objection  she 
had  made  to  appellees’  offer  of  testimony  to  facts  prior  to 
Mar.  13,  1942. 


Pax.  5  of  Summary. 

The  vindictive  attitude  of  the  appellant  in  her  efforts  to 
regain  possession  of  her  children,  which  she  had  by  deed  of 
separation  agreed  should  be  with  the  father  (Jt.  App.  8-11, 
387)  and  at  a  time  when  she  admitted  she  was  an  unfit 
mother  to  have  them  ( Jt.  App.  381)  is  shown  by  the  action 
of  her  and  her  North  Carolina  attorney,  to  have  her  hus¬ 
band,  the  father  of  these  children,  “kicked  out  of  the 
Army.”  Had  this  been  accomplished  it  would  of  course 
have  deprived  these  infants  of  proper  maintenance,  sup¬ 
port  and  medical  attention  (Jt.  App.  160,  161,  176-179,  208, 
399,  400).  Although  this  testimony  involved  Mr.  McCown 
her  North  Carolina  counsel  who  was  present  throughout 
the  hearing  he  did  not  take  the  stand. 

Par.  6  of  Summary. 

It  was  the  duty  of  the  Court  to  interview  the  infant  plain¬ 
tiffs  which  was  done  (Jt.  App.  470-477)  as  was  stated  in 
Cook  v.  Cook,  supra,  par.  3-4,  page  390. 

“The  children’s  happiness,  their  psychological  adjust¬ 
ment,  their  own  wishes,  are  as  much  entitled  to  considera¬ 
tion  as  changes  in  material  environment.”  (Italics  sup¬ 
plied).  The  boy  about  9  years  old,  expressed  “a  definite 
desire”  to  remain  with  the  father  (Jt.  App.  47,  473,  474). 

The  infant  girl,  about  6,  did  not  remember  her  mother. 
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CONCLUSION. 

This  was  a  complaint  by  infant  residents  of  the  District 
of  Columbia,  invoking  the  original  jurisdiction  of  an  Equity 
Court  demanding  protection  of  their  welfare,  and  asking 
the  Court  to  award  their  custody.  All  parties  in  interest 
were  before  the  Court  and  after  a  lengthy  hearing  the 
Chancellor,  as  parens  patriae ,  decided  that  the  best  interest 
for  the  welfare  of  the  children  at  the  time  of  the  hearing 
would  be  served  by  awarding  their  sole  custody  to  their 
father.  Hence  a  judgment  was  made  in  accordance  there¬ 
with.  This  was  in  accordance  with  the  law  of  this  jurisdic¬ 
tion  as  laid  down  by  this  Court. 

Wherefore,  it  is  respectfully  submitted  that  the  judg¬ 
ment  of  the  lower  Court  should  be  affirmed,  with  costs 
to  the  appellees. 


Respectfully  submitted, 

LAWRENCE  KOEHIGSBERGER 

Richard  E.  Wellford, 

1427  Eye  St.,  N.  W., 

Attorney  for  Infant  Appellees. 
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PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 

PAPERS. 

1  Filed  Apr  8—1943 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Civil  Action  No.  19264 

Daniel  Lightner  Boone  and  Martha  Penelope  Boone, 
(7930 -16th  St.,  N.  W.,)  Infants,  Plantiffs, 

by  Ora  V.  Buzbee  232  Jefferson  St.,  N.  W.  their  next  friend 

v. 

Daniel  F.  Boone,  (7930 -16th  St.,  N.  W.,) 

Complaint  for  Protection  of  Infants  and  to  Determine  Their 

Custody 

The  plaintiffs,  Daniel  Lightner  Boone  and  Martha 
Penelope  Boone,  infants,  by  Ora  V.  Buzbee  as  their  next 
friend,  respectfully  show  to  the  Court: 

1.  This  Court  has  jurisdiction  under  Section  11-325  of 
the  District  of  Columbia  Code  of  1940. 

2.  The  defendant,  Daniel  F.  Boone,  is  the  father.  Their 
mother  is  Martha  Lightner  Boone.  The  plaintiffs’  parents 
were  married  to  one  another  on  July  11, 1932  at  Greenville, 
South  Carolina  and  lived  together  as  man  and  wife  until  on 
or  about  April  15,  1939. 

3.  The  plaintiff  Daniel  Lightner  Boone  was  born  on  May 
23, 1935,  and  the  plaintiff  Martha  Penelope  Boone  was  born 
September  14,  1938. 

4.  Each  of  the  plaintiffs  is  a  citizen  of  the  United  States 
and  since  November  1,  1940  has  been  continuously,  and  is 
now  domiciled  in  and  has  been,  and  is  now  a  resident  of, 
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and  physically  and  actually  present  in  the  District  of  Co¬ 
lumbia  where  the  plaintiffs  have  resided  and  now  reside 
with  the  defendant,  except  that  the  plaintiff  Daniel  Light- 
ner  Boone  is  attending  and  living  at  a  boarding  school  in 
nearby  Virginia,  subject,  however  to  the  consent  of  the  de¬ 
fendant. 

5.  The  defendant,  Daniel  F.  Boone,  is  a  citizen  of  the 
United  States,  and  is  domiciled  in  and  a  resident  of  the 

District  of  Columbia,  physically  present  therein  and 
2  actually  residing  and  maintaining  a  home  at  7930  16th 
Street,  N.  W.y  in  said  District,  and  the  plaintiffs  live 
with  him  at  said  address,  except  as  set  forth  in  Paragraph 
4  of  this  complaint. 

6.  Martha  Lightner  Boone,  mother  of  the  plaintiffs  is  at 
present  believed  to  be  a  resident  of  the  State  of  North  Caro¬ 
lina.  She  travels  extensively  and  leads  a  nomadic  existence 
and  has  resided  during  the  past  two  years  in  New  York, 
New  Jersey,  California  and  Massachusetts.  She  is  not 
made  a  party  defendant  to  these  proceedings  because  this 
Court  can  acquire  jurisdiction  over  her,  only  by  her  consent 
or  voluntary  appearance,  which  has  not  been  given. 

7.  Upon  information  and  belief  the  plaintiffs  aver  that, 
due  to  the  indiscretions  and  immoral  actions  of  their 
mother,  especially  by  her  unwholesome  association  and  ac¬ 
tions  with  one  Dr.  Allen  J.  Jervey,  Sr.,  plaintiffs r  parents 
separated  on  or  about  April  13, 1939  and  the  plaintiffs  have 
thenceforth  lived  exclusively  with  their  father,  the  defen¬ 
dant. 

8.  The  plaintiffs’  parents  entered  into  a  separation  agree¬ 
ment  and  property  settlement  on  September  30,  1939.  Said 
agreement  provided  that  the  permanent  custody  of  the 
plaintiffs  should  remain  in  their  father,  the  defendant.  A 
copy  of  said  agreement  and  property  settlement  is  attached 
hereto  as  Exhibit  A. 

9.  Shortly  after  the  entering  into  said  agreement  the 
defendant  severed  all  of  his  connections  in  the  State  of 
North  Carolina  and  moved  to  the  District  of  Columbia 
bringing  the  plaintiffs  with  him,  and  since  said  time  he  has 
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been  a  resident  of  said  District.  Neither  of  the  plaintiffs 
has  ever  been  in  the  State  of  North  Carolina  since  their 
arrival  in  the  District  of  Columbia  on  November  1,  1940. 

The  home  of  the  plaintiffs  and  the  defendant,  their  father, 
at  7930  -  16th  Street,  N.  W.,  Washington,  D.  C.  was  pur¬ 
chased  by  the  defendant  as  a  home  for  the  plaintiffs  and 
himself. 

Mrs.  M.  E.  Stabler,  plaintiffs’  godmother,  formerly  a 
nurse  and  supervisor  at  the  Sewickley  Hospital  for  Chil¬ 
dren,  Sewickley,  Pennsylvania,  a  lady  of  culture  and  refine¬ 
ment,  and  mother  of  two  adult  children,  acts  in  the  place 
and  stead  of  a  mother  for  the  plaintiffs,  having  general 
supervision  of  their  hygiene,  diet  and  religious  and 
3  secular  training  and  resides  with  them  at  7930  -  16th 
Street,  N.  W.,  Washington,  D.  C.  as  does  also  one 
Miss  Emily  Rideoutte  who  assists  as  the  plaintiffs’  gov¬ 
erness,  now  temporarily  out  of  the  District  of  Columbia. 

There  is  also  at  said  home  a  competent  resident  maid  who 
performs  the  duties  of  cook  and  general  houseworker. 

10.  The  defendant  is  executor  of  and  trustee  under  the 
will  of  plaintiffs’  now  deceased  maternal  grandmother. 

A  trust  fund  of  about  Fifty  Thousand  Dollars  ($50,000.00) 
held  by  the  defendant,  and  one-third  {Vz)  of  which  is  for 
the  benefit  of  the  plaintiff  Daniel  Lightner  Boone,  is  lo¬ 
cated  in  the  District  of  Columbia  and  subject  to  the  juris¬ 
diction  of  this  Court. 

11.  In  1941,  the  defendant,  plaintiffs’  father,  then  a  resi¬ 
dent  of  the  District  of  Columbia,  having  been  separated 
since  1939  from  their  mother  on  account  of  her  said  indis¬ 
cretions,  and  pursuant  to  said  separation  agreement,  filed 
an  action  for  absolute  divorce  against  their  mother  in  the 
Superior  Court  of  Forsyth  County,  North  Carolina,  by  rea¬ 
son  of  said  separation.  In  his  complaint  in  said  action,  the 
plaintiffs’  father  did  not  invoke  the  jurisdiction  of  the 
Court  as  to  the  custody  of  the  plaintiffs,  but  as  to  said  cus¬ 
tody,  averred  only  that  it  had  been  settled  by  mutual  agree¬ 
ment.  As  said  separation  was  a  ground  for  absolute  di- 
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vorce  in  North  Carolina  he  made  no  mention  in  said  com¬ 
plaint  for  divorce  of  the  many  indiscretions  of  the  plain¬ 
tiffs J  mother.  The  plaintiffs’  father  had  not  been  a  resi¬ 
dent  of  or  domiciled  in  North  Carolina  since  November  1, 
1940. 

The  answer  of  plaintiffs’  mother  was  filed  to  said  divorce 
suit  in  the  Superior  Court  of  Forsyth  County,  North  Caro¬ 
lina  admitting  all  of  the  allegations  of  the  complaint  therein 
and,  without  cross-bill  or  counter-claim,  asking  for  the  cus¬ 
tody  of  the  plaintiffs. 

12.  The  North  Carolina  Court,  after  a  brief  hearing  be¬ 
fore  a  jury  which  found  that  the  plaintiffs’  father  was  en¬ 
titled  to  a  divorce  upon  the  ground  of  two  years’  separa¬ 
tion,  refused  to  sign  a  decree  of  divorce,  but  later,  in  the 
absence  of  the  defendant  who  was  in  the  armed  forces  of 
the  United  States,  awarded  the  custody  of  the  plaintiffs  to 
their  mother. 

One  Gene  Laycock  who  had  taken  a  photograph  of  the 
plaintiffs’  mother  shortly  prior  to  her  separation  from  their 
father,  and  while  she  was  nude  and  in  the  company  of 
said  Dr.  Allen  J.  Jervey,  Sr.,  Exhibit  B,  was, 
4  shortly  before  the  aforesaid  divorce  suit  was  heard, 
called  into  conference  by  the  plaintiffs’  mother,  her 
brother  and  their  attorney  and  paid  a  sum  of  money  to 
leave  the  State  of  North  Carolina  and  not  be  present  when 
said  divorce  suit  was  heard,  as  is  showm  by  his  letter  to  the 
plaintiffs’  father,  a  copy  of  which  is  attached  hereto  as  Ex¬ 
hibit  C ;  and,  accordingly  he  was  absent  from  the  State  at 
the  time  of  said  hearing,  his  testimony  was  not  available, 
and  said  photograph  could  not  be  used  in  said  action,  and, 
in  consequence,  there  was  concealed  from  the  North  Caro¬ 
lina  Court  the  true  facts  of  the  immoral  acts  of  the  plain¬ 
tiffs’  mother. 

13.  This  Court  has  jurisdiction  over  the  welfare  of  the 
plaintiffs  and  of  their  estates  located  in  the  District  of  Co¬ 
lumbia  and  the  North  Carolina  Court  had  no  jurisdiction 
to  determine  the  question  of  their  custody  at  the  hearing 


6 


of  litigation  between  their  mother  and  father.  Their  father 
was  not  domiciled  in  nor  a  resident  of  the  State  of  North 
Carolina  when  he  filed  said  suit  and  plaintiffs  are  not  bound 
or  estopped  by  any  action  taken  by  their  parents  in  a  Court 
which  had  no  jurisdiction  over  them.  The  decree  of  the 
North  Carolina  Court  is,  therefore  void,  at  least  to  the  ex¬ 
tent  that  it  undertakes  to  determine  the  plaintiffs’  custody. 

14.  The  mother  of  the  plaintiffs,  under  color  of  authority 
of  said  void  decree  for  their  custody,  on  February  6,  1942 
filed  her  petition  in  this  Court  for  a  writ  of  habeas  corpus, 
alleging  that  the  plaintiffs  were  being  unlawfully  detained 
in  the  District  of  Columbia  by  their  father,  the  defendant. 

The  writ  issued  and  a  hearing  was  had  thereon,  and  this 
Court  refused  to  hear  any  testimony  as  to  the  fitness  or 
conduct  of  the  plaintiffs’  mother  preceding  the  North  Caro¬ 
lina  decree,  and  entered  judgment  awarding  the  custody  of 
the  plaintiffs  to  their  mother.  Their  father  appealed  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  which  affirmed  said  judgment-,  but  in  the  course  of  its 
opinion  said,  “Since  the  children  are  now  in  the  District 
of  Columbia,  its  Courts  may  regulate  their  custody.” 

The  judgment  of  this  Court  in  said  habeas  corpus  pro¬ 
ceeding  has  not  yet  been  carried  into  effect,  as  the  mandate 
of  the  Court  of  Appeals  has  not  yet  come  down,  and  the 
issuance  thereof  has  been  temporarily  stayed. 

5  15.  The  plaintiffs  fear  that  their  father,  upon  the 

coming  down  of  said  mandate,  will  deliver  them  to 
their  mother  and  that  they  will  be  taken  from  their  domi¬ 
cile  and  the  jurisdiction  of  this  Court  and  will  thereby 
suffer  irreparable  injury  by  being  nurtured  by  their  mother 
who  is  morally  and  temperamentally  unfit  to  have  them  in 
her  custody. 

16.  Since  the  entry  of  the  decree  in  the  North  Carolina 
Court  and  since  hearing  in  this  Court  in  the  habeas  corpus 
proceeding,  there  have  been  further  actions  and  conduct  of 
the  mother  which  clearly  reveal  that  she  is  not  a  fit  and 
proper  person  to  have  the  custody  of  complainants.  This 
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conduct  and  action  on  the  part  of  the  mother  is  shown  by 
affidavits  of  persons  having  personal  knowledge  thereof 
which  are  attached  hereto  as  Exhibits  and  made  a  part 
hereof.  This  immoral  conduct  and  actions  on  the  part  of 
the  mother  has  continued  since  the  entry  of  the  decree  in 
North  Carolina  and  the  habeas  corpus  proceeding  in  this 
jurisdiction;  is  newly  discovered  evidence,  and  is  of  such 
character  as  to  confirm  the  evidence  of  the  former  actions 
of  the  plaintiffs’  mother  as  is  shown  in  part  by  affidavits 
of  persons  having  personal  knowledge  thereof  which  are 
attached  hereto  as  exhibits  and  made  a  part  hereof. 

17.  Plaintiffs  suggest  that  this  Court  refer  this  matter 
to  the  Domestic  Relations  Commission,  the  Board  of  Public 
Welfare  or  a  Guardian  ad  Litem  with  direction  to  report 
to  the  Court,  with  recommendations  as  to  what  present 
action  should  be  taken  for  their  welfare  and  custody. 

18.  There  is  attached  hereto  copies  of  certain  affidavits, 
letters  and  exhibits  pertaining  to  the  allegations  contained 
herein  and  plaintiffs’  welfare,  which  are  incorporated 
herein  and  made  a  part  hereof,  being  marked  Exhibits  D 
to  F,  inclusive. 

Wherefore,  the  premises  considered,  the  plaintiffs  pray: 

1.  That  a  temporary  restraining  order  be  forthwith 
issued  against  their  father,  the  defendant  Daniel  F.  Boone, 
enjoining  and  restraining  him  from  permitting  plaintiffs 
to  be  removed  from  the  District  of  Columbia  pending  a 
hearing  for  a  temporary  injunction. 

2.  That  after  hearing  the  Court  issue  a  temporary  in¬ 
junction  against  their  father,  enjoining  him  from  deliver¬ 
ing  them  to  their  mother  or  permitting  them  to  be  removed 

from  the  District  of  Columbia  pending  a  final  liear- 
6  ing  on  the  merit  of  this  complaint. 

3.  That  plaintiffs’  custody  be  awarded  pendente 
lite  to  their  father,  the  Board  of  Public  Welfare  or  some 
other  suitable  person  or  agency  in  the  District  of  Columbia 
pending  the  final  hearing  of  this  action  on  its  merits  and 
thereafter. 
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4.  For  such  other  and  further  relief  as  to  the  Court  may 
seem  meet  and  proper. 

LAWRENCE  KOENIGSBERGER, 
Woodward  Building, 

RICHARD  E.  WELLFORD, 

1427  Eye  Street,  N.  W., 

Attorneys  for  Plaintiff. 

7  Filed  Apr  8  1943 

State  of  North  Carolina: 

Forsyth  County: 

Exhibit  A 

Deed  of  Separation. 

This  Agreement,  made  and  entered  into  by  and  between 
Martha  Lightner  Boone,  of  Tryon,  North  Carolina,  party 
of  the  first  part,  and  Daniel  F.  Boone,  of  Winston-Salem, 
North  Carolina,  party  of  the  second  part; 

Witnesseth :  Whereas,  irreconcilable  differences  have 
arisen  between  the  parties  hereto;  and  whereas,  it  is  de¬ 
sired  that  the  custody  of  the  children  and  certain  financial 
differences  existing  betwen  the  parties  be  adjusted; 

Now,  Therefore,  in  consideration  of  the  premises,  and 
the  further  consideration  of  one  dollar,  it  is  agreed  between 
the  parties  that  the  entire  and  absolute  custody  and  control 
of  the  children  born  of  this  marriage,  Daniel  Lightner 
Boone  and  Martha  Penelope  Boone,  unconditionally,  as  far 
as  the  party  of  the  first  part  is  able  and  capable  of  doing, 
is  given  to  their  father,  the  party  of  the  second  part; 

It  is  further  agreed,  upon  the  consideration  before  ex¬ 
pressed,  that  the  party  of  the  first  part  hereby  releases  the 
party  of  the  second  part  from  all  claims  and  obligations  of 
every  kind,  including  all  obligations  and  duties  to  support 
her,  and  to  pay  any  of  her  expenses,  or  pay  any  of  her 
debts,  or  obligations  now,  or  hereafter  acquired,  that  the 
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party  of  the  second  part  shall  no  longer  be  liable  in  any 
way  for  the  maintenance  or  support  of  the  party  of  the 
first  part,  and  the  party  of  the  first  part  hereby  releases 
and  forever  quitclaims  all  right  in  any  property  which  the 
party  of  the  second  part  may  own,  or  hereafter  acquire, 
including  the  right  of  dower  in  any  land  which  he  may  now 
own,  or  hereafter  acquire,  and  agrees  that  he  may  convey 
good  title  to  any  property  which  he  now  has  or  may  here¬ 
after  have  in  any  real  or  personal  property,  without  her 
joindure  in  the  instrument  of  the  conveyance,  and  with  the 
same  effect  as  far  as  her  right  or  interest  therein  may  be, 
as  if  she  had  so  joined. 

And  the  party  of  the  first  part,  upon  the  aforementioned 
consideration,  does  release  the  said  party  of  the  second 
part  from  any  indebtedness,  that  he  may  now  owe  to  the 
party  of  the  first  part  of  any  and  every  nature  whatsoever. 

And  the  said  party  of  the  second  part,  in  like  manner  re¬ 
leases  any  right,  interest  estate  which  he  would  otherwise 
have  in  any  property,  real  or  personal,  of  the  party  of  the 
first  part,  which  he  now  has,  or  may  hereafter  acquire,  in¬ 
cluding  the  right  of  curtesy  in  lands,  and  he  also  agrees 
she  may  convey  either  real  or  personal  property  owned  by 
her,  or  hereafter  acquired,  without  his  consent,  and  without 
his  joining  in  the  instrument  of  conveyance,  to  the  same 
effect  as  if  he  had  so  consented,  and  had  duly  executed  such 
instrument  with  her. 

It  is  further  understood  and  agreed  between  the  parties 
upon  the  considerations  before  expressed  that  in  the  event 
a  caveat  is  filed  to  the  will  of  the  late  Mrs.  Frances  Light- 
ner,  and  should  the  same  be  declared  not  the  last  will  and 
testament  of  the  said  Mrs.  Frances  Lightner,  then  the 
party  of  the  first  part  does  hereby  transfer  the  portion  to 
which  she  is  entitled  of  the  trust  fund  to  the  party  of  the 
second  part  as  a  trust  fund  for  the  education  of  Daniel 
Lightner  Boone ;  and 

8  It  is  further  agreed,  upon  the  consideration  herein 

expressed,  that  the  transfer  of  the  proceeds  from 
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certain  insurance  policies  on  the  life  of  Clarence  A.  Light- 
ner  to  the  party  of  the  second  part  as  a  trust  fund  for  the 
education  of  Martha  Penelope  Boone  will  not  be  disturbed 
by  the  party  of  the  first  part,  and  the  party  of  the  first  part, 
upon  the  considerations  herein  expressed,  does  reaffirm  and 
reacknowledge  the  due  transfer  of  this  sum,  approximately 
Fifteen  Thousand  Dollars ;  and,  in  the  event  that  this  trust 
fund  should  be  disturbed,  or  in  any  wise  declared  void,  to 
the  extent  that  said  fund  is  diminished,  the  party  of  the 
first  part  does  transfer  and  assign  that  sum  to  the  party 
of  the  second  part,  to  be  held  in  trust  by  him  for  the  benefit 
and  education  of  Martha  Penelope  Boone;  this  last  provi¬ 
sion,  of  course,  to  take  effect  only  upon  the  aforementioned 
trust  fund  being  declared  void ; 

It  is  further  understood  and  agreed  between  the  parties 
that  the  party  of  the  first  part  may  have  the  privilege  of 
visiting  the  children,  and  seeing  them  for  one  day,  not  in 
excess  of  twice  a  month,  during  any  calendar  month,  if  she 
so  desires,  upon  giving  at  least  twenty-four  hours’  notice 
prior  to  any  proposed  visit,  so  that  the  party  of  the  second 
part  can  arrange  the  presence  of  the  children. 

In  Witness  Whereof,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals,  this  the  30th  day  of  September, 
1939. 

(Sgd.)  MARTHA  LIGHTNER  BOONE  (Seal) 
(Sgd.)  DANIEL  F.  BOONE  (Seal) 

(Sgd.)  FRED  M.  PARRISH 
(Sgd.)  M.  R.  McCOWN 
Witnesses 

I,  Berch  C.  Willard,  a  Justice  of  the  Peace  &  Notary  Pub¬ 
lic  for  Forsyth  County  and  State  of  North  Carolina,  do 
hereby  certify  that  Martha  Lightner  Boone  and  Daniel  F. 
Boone,  her  husband,  are  both  personally  known  to  me ;  per¬ 
sonally  appeared  before  me  this  day  and  acknowledged  the 
due  execution  of  the  foregoing  deed  of  separation ;  and  the 
said  Martha  Lightner  Boone  by  me  privately  examined, 
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separate  and  apart  from  her  said  husband,  touching  her 
voluntary  execution  of  same,  doth  state  that  she  signed  the 
same  freely  and  voluntarily,  without  fear  or  compulsion  of 
her  husband,  or  any  other  person,  and  that  she  doth  still 
voluntarily  assent  hereto,  and  I  do  further  certify  that  it 
appears  to  my  satisfaction  that  the  said  wife  freely  exe¬ 
cuted  such  contract,  and  freely  consented  thereto  at  the 
time  of  her  separate  examination,  and  that  the  same  is  not 
unreasonable  or  injurious  to  her. 

Witness  my  hand  and  official  seal,  this  30  day  of  Septem¬ 
ber,  1939. 

(Seal)  (Sgd.)  BERCH  C.  WILLARD 

My  commission  expires  Nov.  21, 1940. 

North  Carolina 
Forsyth  County 

The  foregoing  (or  annexed)  certificate  of  Berch  C.  Wil¬ 
lard,  a  Notary  Public  Forsyth  Co.,  No.  C.,  is  adjudged  to 
be  correct,  in  due  form,  and  according  to  law. 

Let  the  same  with  this  certificate  be  registered. 

Witness  my  hand,  this  24  day  of  June,  1941. 

15*  pd.  (Sgd.  EUNICE  AYERS,  Dept. 

Cleric  Superior  Court . 

Filed  for  registration  at  2:30  o’clock  P.  M.  6/24  1941  and 
registered  in  the  office  of  the  Register  of  Deeds  of  the 
aforesaid  County  and  State  in  Book  485,  Page  154. 

(Sgd.)  J.  W.  LENTZ 

Register  of  Deeds. 

[Exhibit  B — Photograph  is  omitted  from  the  printed 
Appendix  but  will  be  presented  to  the  Court  by  Counsel 
at  hearing.] 

•  •##•**#•* 
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11  Filed  Apr  8  -  1943 

The  following  is  a  letter  written  by  Mrs.  Martha  Boone 
to  Mr.  Bill  Pashley,  521  Clinton  Avenue,  Brooklyn,  N.  Y. 

Exhibit  D 

Tuesday  night — 8-2-39 
—  midnight 

“Dearest  Bill, 

Your  telephone  call  last  night  helped  more  than  you  can 
imagine — for  little  by  little  your  gal  Martha  has  been  arriv¬ 
ing  at  a  point  approximating  total  collapse.  Yes,  Bill,  the 
plot  has  thickened  and  blackened  no  end  since  I  last  wrote 
you  and  I  am  now  wavering  between  two  impulses — the 
first,  to  write  you  on  completely  nondescript  and  negative 
lines  this  ensuring  our  continued  friendship — and  the 
other — to  give  you  a  truthful  account  of  the  entire  situa¬ 
tion  and  just  pray  that  you’ll  go  on  being  my  friend  when 
I  don’t  know  why  I  should  trust  you  so,  but  come  what  may 
I  can’t  beat  about  the  bush  with  you — 

They  say  it’s  an  ill  wind — etc.  and  although  I’m  in  the 
deepest  water  of  my  entire  life — one  blessed  benefit  has  re¬ 
sulted  from  the  happenings  of  last  week — and  that  is  that 
whereas  I  previously  pitied  my  husband  and  felt  obligated 
to  show  him  at  least  decent  courtesy — I  now  detest  and  hate 
him  with  a  horrible  violence — and  I  shall  never  see,  write 
or  speak  to  him  again — except  in  Court. 

Last  Monday — a  -week  ago — my  8  year  old  neice  Claudia, 
developed  a  bad  ear  ache — and  in  the  course  of  time  my 
brother  called  in  the  family  doctor.  He — the  doctor — ar¬ 
rived  at  the  house  about  seven-thirty  in  the  evening — took 
care  of  Claudia — then  settled  down  to  a  very  long  political 
discussion  with  my  brother,  his  wife,  my  sister  and  myself. 
Now — as  I  wrote  you  just  the  day  before,  I  had  been  care¬ 
fully  steering  clear  of  the  medical  man — as  well  as  of 
liquor — but  here — I’ll  not  try  to  white- wash  myself— even 
to  you.  We  all  had  drinks  a-plenty  and  by  9 :30  I  was  far 
from  sober.  About  ten  o’clock  the  doctor  and  I  were  parked 
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in  my  brother’s  car  on  a  lonely  road  about  5  miles  from 
town.  Suddenly  two  cars  drove  by  and  up  the  road  and  as 
suddenly  reappeared  out  of  nowhere,  as  it  were — they 
drove  right  up  to  our  car,  slammed  on  brakes  and  flash,  a 
picture  is  recorded.  Then,  with  no  further  ado  on  they 
careen  up  the  road.  That,  Bill,  is  the  pretty  story  I  wanted 
so  badly  not  to  tell  you.  But,  I  need  your  understanding 
and  I  need  your  friendship  more  now  than  ever.  It  may 
seem  odd  to  you,  but  my  very  first  emotion  after  this  amaz¬ 
ing  occurrence  was  neither  fear  nor  remorse  nor  guilt — 
(I  know*  you  will  believe  me  when  I  tell  you  that  as  usual 
nothing  had  actually  happened) — but  relief — that  at  long 
last  I  was  free  of  Daniel  Boone  in  my  heart — that  this  final 
act  of  persecution  had  completely  relieved  me  of  any  duty 
to  ever  try  again  with  Dan.  However,  now  you  can  see 
what  I  am  up  against.  One  fact  remains  that  I  am  com¬ 
pletely  through.  The  great  question  is — will  he  per- 
12  sist  in  his  constant  threat  to  sue  me  for  adultryf 
North  Carolina  law  provides  that  a  period  of  six 
months  must  elapse  before  suit  can  be  brought — and  I  am 
of  the  opinion  that  by  the  time  6  months  have  rolled  by  he 
will  realize  its  utter  futility — however, — if  the  worst  comes 
to  the  worst,  I  shall  fight  it  right  through  in  court,  and  my 
lawyer  insists  that  the  entire  case  is  too  slim  to  stand.  One 
very  difficult  aspect  of  it  all  is  that  Dan  is  the  sole  executor 
of  my  parents  estate  but  this  may  prove  the  basis  for  a 
counter  attack,  in  view  of  some  very  shady  things  he  has 
done  in  connection  with  the  Will  and  its  administration.  I 
am  abiding  entirely  on  the  advice  of  my  lawyer,  in  whom 
I  have  the  greatest  confidence,  and  he  tells  me  to  do  noth¬ 
ing,  to  say  nothing  and  just  hang  onto  the  children.  He 
further  advises  me  to  try  to  forget  the  whole  thing — but 
this  is  easier  said  than  done.  However,  even  at  that  I’m 
doing  better  than  the  elderly  doc — who  folded  up  in  the 
hospital  for  several  days  with  a  complete  nervous  break¬ 
down.  Perhaps  my  emotional  status  at  this  time  is  out  of 
order — but  I  cannot  refrain  from  just  a  few  remarks — 
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whether  they  interest  you  or  not.  At  least  I’ve  been  honest, 
absolutely  honest  (with)  you  Bill.  Sometime  last  April  I 
began  recovering  from  the  most  severe  and — possible  be¬ 
cause — the  most  hopeless  attack  of  love  that  ever  hit  me. 
Two  weeks  ago  I  was  cured — and  I’m  equally  rid  of  the 
“old”  feeling  today — and  the  whole  proposition  last  Mon¬ 
day  night  I  add  up  to  demon  rum.  I  hope  and  pray  that 
you’ll  give  me  the  chance  to  prove  to  us  both  that  every 
word  of  this  is  true.  There  I  go  again — assuming  a  lot  of 
hypothetical  nonsense  that  quite  possibly  has  no  basis  in 
fact,  but  only  a  wish — imagining.  For  after  all,  I  have 
only  my  now  faltering  ego  to  lead  me  to  believe  that  you 
care  one  damn  what  I  do  prove  or  don’t  prove. 

In  viewr  of  all  the  incredible,  sinister  things  that  have 
befallen  me  I  heartily  concur  in  your  decision  about  writing 
to  me — at  least  under  my  present  name.  But  what  would 
you  think  of  writing  to  Miss  Mildred  Mason — c/o  General 
Delivery,  Saluda,  North  Carolina.  I  can  drive  the  10  miles 
to  Saluda  any  day  and  ask  for  mail  for  Mildred  Mason  at 
the  window’  and  destroy  letter  before  driving  back  to  Trvon. 
If  you  think  this  suggestion  of  mine  is  feasible  drop  me  a 
picture  post  card  to  my  proper  name  and  address  and 
signed  “Millie” — and  I’ll  know  there’s  a  real  honest — to 
God  letter  aw’aiting  Mildred  Mason  in  Saluda. 

My  love  to  Essie  when  you  see  her.  I  haven’t  mentioned 
you  calling  me  or  anything  about  you  to  her,  and  I’d  like 
you  to  do  the  same  by  me,  so  guess  you  can’t  give  her  my 
love !  Too  bad ! ! ! 

13  Have  a  wonderful  vacation  and  I  wdsh  I  were  with 
you  in  that  sail  boat.  And  look  out  for  sharks — and 
mermaids ! 

Please,  darling — a  postcard  soon!! — and  tell  me  about 
vourself — Am  so  sick  of  me. 

With  love,” 

(Signed)  MARTHA 

(the  hour — 2:30  a.m. !!) 
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14  Filed  Apr  8  -  1943 

Exhibit  E 

Affidavit  of  George  C.  Wynne 
District  of  Columbia,  ss: 

I,  George  C.  Wynne,  being  duly  sworn  on  oath  deposes 
and  says  that  I  personally  know  Martha  Lightner  Boone, 
the  plaintiff  in  the  above  entitled  case,  and  have  known  her 
for  the  last  three  years.  I  am  a  Lt.  Col.  in  the  U.  S.  Army. 
I  also  know  the  respondent,  Daniel  F.  Boone  in  the  above 
entitled  case ;  that  I  have  personally  talked  to  six  or  seven 
people  who  have  lived  in  and  around  Tryon,  North  Caro¬ 
lina  or  have  visited  there  and  who  know  the  plaintiff  and 
know  her  reputation  in  Tryon,  North  Carolina  and  that  the 
plaintiff  is  a  woman  of  bad  character  and  an  excessive 
drinker  of  strong  and  intoxicating  liquor;  that  she  uses 
profane  language  to  the  extreme;  that  she  is  seen  out  fre¬ 
quently  with  numerous  men.  Further  investigation  of 
Martha  L.  Boone’s  reputation  as  late  as,  to  wit,  June  27, 
1942,  and  to-wit,  July  5, 1942,  discloses  that  she  was  drunk, 
profane,  and  vulgar.  On  the  latter  date,  while  in  a  drunken 
stupor,  she  telephoned  from  North  Carolina  to  Washing¬ 
ton,  D.  C.,  and  proceeded  to  curse  and  to  abuse  a  lady  of 
the  District  of  Columbia;  that  the  plaintiff  has  boasted  of 
her  notorious  and  adultrous  acts. 

That  the  plaintiff  is  not  a  competent  and  fit  mother  for 
the  best  interest  of  her  children,  especially  since  she 
showed  no  interest  in  her  daughter  when  she  failed  to  come 
to  Washington,  prior  or  during  the  time  when  her  daughter 
was  in  Walter  Reed  Hospital,  to  wit,  June  29  and  30,  and 
July  1,  1942,  because  of  an  operation,  even  though  the 
plaintiff  was  fully  advised  by  letter  and  telegram  of  the 
impending  operation.  On  information  and  belief,  the 
plaintiff  has  endeavored  to  encourage  her  son,  Danny,  to 
participate  in  unnatural  sexual  acts  with  his  little  cousin, 
Claudia  Lightner. 
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I  do  not  have  any  financial  interest  in  the  outcome  of  this 
case. 

GEORGE  C.  WYNNE 

Subscribed  and  Sworn  to  before  me  this  9th  day  of 

15  July,  1942. 

LAURA  S.  PESTER 
Notary  Public,  D.  C. 

My  commission  Expires  3-14-46 

Seal 

LAURA  S.  PESTER 
Notary  Public 
District  of  Columbia 

16  Filed  Apr  8  -  1943 

Exhibit  F 

County  of  Rowan 
State  of  North  Carolina. 

I,  Mrs.  Ida  M.  Crego,  being  first  duly  sworn  depose  and 
say  that  I  was  a  guest  at  the  Oak  Hall  Hotel,  Tryon,  North 
Carolina  from  January  20th  1943  to  January  30th  1943; 
that  Mrs.  Martha  Lightner  Boone  visited  me  in  my  room  on 
the  evening  of  January  26th,  1943  and  during  this  visit  Mrs. 
Boone  took  many  large  drinks  of  straight  whiskey  and  be¬ 
came  intoxicated. 

I  further  state  that  during  the  course  of  conversation 
with  Mrs.  Boone  on  this  occasion  she  spoke  of  her  fight  for 
the  custody  of  her  children  and  that  her  chief  motive  in 
attempting  to  obtain  custody  of  them  was  solely  to  injure 
her  husband,  Major  Boone. 

Seal  (MRS.)  IDA  M.  CREGO 

Jessie  V.  Edwards 
Notary  Public 
Rowan  County,  N.  C. 
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Sworn  and  subscribed  to  before  me  this  the  25th  day  of 
February,  1943. 

JESSIE  V.  EDWARDS 
Notary  Public 

My  commission  expires  March  6,  1943 

•  ••#•••••• 

17  Filed  Apr  8  -  1943 

Notice  of  Motion  for  Preliminary  Injuction 

To:  Daniel  F.  Boone,  Defendant, 

Washington,  D.  C. 

/Sou  will  kindly  take  notice  that  on  April  8th,  1943,  at 
2  o’clock,  P.  M.,  we  shall  move  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  before  the  Jus¬ 
tice  of  said  Court  holding  Motions  Court,  for  a  preliminary 
injunction  enjoining  you,  during  the  pendency  of  this  ac¬ 
tion,  from  removing  or  permitting  the  plaintiffs  to  be  re¬ 
moved  from  the  District  of  Columbia,  and  from  delivering 
them  or  surrendering  their  custody  to  their  mother,  Martha 
Lightner  Boone,  or  any  person  on  her  behalf. 

The  grounds  for  said  Motion  are  that  unless  such  pre¬ 
liminary  injunction  be  granted  said  plaintiffs  will  be  re¬ 
moved  from  said  District,  in  consequences  whereof  said 
Court  may  lose  jurisdiction  of  their  persons,  and  such 
orders  as  it  may  hereafter  make  in  respect  of  their  custody 
may  become  unenforcible ;  all  of  which  would  be  greatly 
injurious  to  the  plaintiffs,  as  appears  from  the  averments 
of  the  complaint  herein  filed. 

LAWRENCE  KOENIGSBERGER 
Woodward  Building 
Washington,  D.  C. 

RICHARD  E.  WELLFORD 
1427  Eye  Street,  N.  W., 

Washington,  D.  C. 

Attorneys. 
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18  Filed  Apr  8  -  1943 

Preliminary  Injunction. 

Upon  consideration  of  the  complaint  herein  filed,  and  of 
the  motion  of  the  plaintiffs  for  a  preliminary  injunction, 
and  the  defendant  having  been  notified  of  said  motion  and 
being  personally  present  before  the  Court,  it  is,  by  the 
Court,  this  8th  day  of  April,  1943. 

Ordered,  That  the  defendant,  Daniel  F.  Boone,  be,  and 
he  hereby  is,  enjoined,  during  the  pendency  of  this  action 
or  until  the  further  order  of  the  Court,  from  removing  or 
permitting  to  be  removed  from  the  District  of  Columbia, 
the  plaintiffs,  Daniel  Lightner  Boone  and  Martha  Penelope 
Boone,  or  either  of  them,  and  from  delivering  their  persons 
or  surrendering  their  custody  to  their  Mother,  Martha 
Lightner  Boone,  or  any  person  on  behalf  of  the  said 
Martha  Lightner  Boone:  provided,  however,  that  nothing 
herein  contained  shall  be  construed  to  forbid  the  defendant 
from  permitting  the  plaintiff  Daniel  Lightner  Boone  to  at¬ 
tend  school  in  the  State  of  Virginia ;  and  it  is  further 

Ordered,  That  notice  of  the  entry  of  this  order  and  a 
copy  hereof  be  promptly  sent  by  registered  mail  to  the  said 
Martha  Lightner  Boone,  at  her  last  known  address,  and 
that  proof  of  such  mailing  be  promptly  thereafter  filed 
herein,  and  that  the  same  be  served  upon  her  in  accordance 
with  Title  13  Section  108  of  the  D.  C.  Code  of  1940. 

This  injunction  should  not  be  effective  unless  and  until 
security  shall  have  been  given  for  the  payment  of  such 
costs  and  damages  as  may  be  incurred  or  suffered  by  any 
party  who  is  found  to  have  been  wrongfully  enjoined  or  re¬ 
strained,  such  security  to  consist  of  either  a  cash  deposit  of 
One  Hundred  Dollars  ($100.)  in  the  Registry  of  the  Court 
or  an  undertaking,  with  surety  to  be  approved  by  the  Court, 
in  the  maximum  penalty  of  Two  Hundred  Dollars  ($200.), 
conditioned  for  the  payment  of  such  costs  and  damages. 

JAMES  M  PROCTOR 
Justice. 
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2:45  P.  M. 

Cash  Deposit  of  $100.00  approved  and  filed  April  8  1943 

CHARLES  E.  STEWART,  Clerk 

By  ANDREW  A.  HORNER 
Asst.  Clerk 

19  Received  this  writ  at  Asheville,  N.  C.,  April  15, 
1943.  Executed  same  April  15, 1943,  at  Tryon,  N.  C., 
by  reading  and  delivering  a  true  copy  thereof  to  Martha 
Lightner  Boone.  Title  of  this  cause  is  Daniel  Lightner 
Boone  et  al  v.  Daniel  F.  Boone,  Civil  Action  no.  19264,  in 
the  District  Court  of  the  United  States  for  the  District  of 
Columbia.  Martha  Lightner  is  a  non-resident  of  the  Dis¬ 
trict  of  Columbia. 


Charges : 

80  miles  @  5^ .  $4.00 

Yu  per  diem  @  $6 .  3.00 

Fee  .  2.00 


$9.00 

CHAS.  R.  PRICE, 

U.  S.  Marshal 

15-85-6922 

•  ••••••••• 

20  Filed  Apr  28  1943 

Answer 

Now  comes  the  defendant,  Daniel  F.  Boone,  and  for  an¬ 
swer  to  the  Complaint  filed  against  him  in  the  above- 
entitled  cause,  or  to  so  much  thereof  as  he  is  advised  is 
material  for  him  to  answer,  says :  That  he  does  not  oppose 
the  granting  of  the  special  relief  prayed  for,  except  that  he 
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opposes  the  award  of  the  plaintiffs’  custody  to  anyone 
other  than  himself. 

DANIEL  F.  BOONE, 
Defendant,  per  se 

7930  16th  Street,  N.  W., 
Washington,  D.  C. 

•  •  ••••#••• 


21  Filed  Jun  12  1943 

Motion  for  Leave  to  Intervene  and  to  Be  Made  a 
Party  Defendant. 

Comes  now,  Martha  Lightner  Boone,  by  her  attorneys, 
and  moves  the  Court  to  intervene  herein  and  to  be  made  a 
party  defendant  to  this  action,  and  for  grounds  therefor 
says : 

1.  While  this  intervenor  is,  or  may  be  bound  by  a  judg¬ 
ment  in  this  action,  there  is  no  representation  of  her  inter¬ 
ests  by  existing  parties,  but  on  the  contrary,  it  is  sought  to 
destroy  this  intervenor ’s  right  of  custody  of  the  infant 
plaintiffs  in  the  absence  of  this  intervenor. 

2.  This  intervenor  was  awarded  custody  of  said  infant 
plaintiffs  by  a  judgment  and  decree  of  the  Superior  Court 
of  Forsyth  County,  State  of  North  Carolina,  on,  to-wit, 
the  2d  day  of  July,  1941,  in  a  certain  action  instituted  by 
the  defendant,  Daniel  F.  Boone,  against  this  intervenor,  in 
which  action,  the  custody  of  said  children  was  involved  and 
determined.  Said  judgment  and  decree  has  never  in  any 
wise  been  reversed,  and  is  now  in  full  force  and  effect.  In 
a  certain  habeas  corpus  proceeding  instituted  by  this  inter¬ 
venor  before  this  Honorable  Court  on  the  5th  day 

22  of  February,  1942,  being  No.  2,240  Habeas  Corpus, 
the  custody  of  said  infant  plaintiffs  was  held  by  this 

Court  to  belong  to  this  intervenor. 
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Attached  hereto  is  the  answer  of  this  intervenor  setting 
forth  the  defense  on  her  behalf. 

McCOWN  &  ARLEDGE 
Tryon,  North  Carolina 

BRANDENBURG  &  BRANDENBURG 
By  LOUIS  M.  DENIT 
719  15th  Street,  N.  W., 

Washington,  D.  C. 

Attorneys  for  Intervenor 

J.  E.  SHIPMAN, 

Hendersonville,  N.  C., 

Of  Counsel 

•  #•*•••••• 

23  '  Filed  July  15  1943 

Answer  of  Martha  Lightner  Boone ,  Intervenor  Defendant. 

1.  This  intervenor  defendant  admits  that  by  Title  11, 
Section  325  of  the  District  of  Columbia  Code  of  1940,  gen¬ 
eral  equity  jurisdiction  is  conferred  upon  this  Court.  She 
denies,  however,  that  under  and  by  virtue  of  such  provi¬ 
sion  this  Court  has  jurisdiction  of  this  action,  for  the  rea¬ 
sons  more  fully  hereinafter  set  forth. 

2.  The  allegations  of  said  paragraph  are  admitted. 

3.  The  allegations  of  said  paragraph  are  admitted. 

4.  This  intervenor  defendant  admits  that  the  infant 
plaintiffs  are  citizens  of  the  United  States.  She  has  no 
knowledge  as  to  whether  said  infant  plaintiffs  were  actu¬ 
ally  in  the  District  of  Columbia  at  the  date  of  the  filing  of 
this  action.  She  denies  all  of  the  remaining  allegations 
of  said  paragraph. 

5.  This  intervenor  defendant  admits  that  the  defendant, 
Daniel  F.  Boone,  resides  in  the  District  of  Columbia,  at 

premises  No.  7930  Sixtenth  Street,  Northwest,  and 

24  she  is  informed  that  the  infant  plaintiffs  have  lived 
with  him  therein.  By  reason  of  his  usurpation  of 

their  custody  and  in  defiance  of  the  judgments  of  this  Hon- 
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orable  Court  and  of  the  Superior  Court  of  Forsyth  County, 
State  of  North  Carolina,  said  infant  plaintiffs  have  been 
kept  in  the  custody  of  said  defendant,  Daniel  F.  Boone. 

6.  This  intervenor  defendant  admits  that  she  is  a  resi¬ 
dent  of  the  Town  of  Tryon,  in  Polk  County,  State  of  North 
Carolina.  She  denies  the  remaining  allegations  of  said 
paragraph. 

7.  The  allegations  of  said  paragraph  charging  this  inter¬ 
venor  defendant  with  indiscretions  and  immorality  are 
denied.  This  intervenor  defendant  admits  she  and  her 
former  husband  separated  in  April,  1939,  and  have  not 
lived  together  since.  She  admits  that  the  infant  plaintiffs 
have  lived  with  their  father  exclusively  since  the  date  of 
said  separation. 

8.  This  intervenor  defendant  admits  that  she  and  said 
defendant,  Daniel  F.  Boone,  entered  into  a  separation 
agreement  and  property  settlement  on,  to-wit,  the  30th  day 
of  September,  1939,  and  the  copy  of  said  agreement  attached 
to  the  complaint  is  believed  to  be  a  true  copy,  but  for 
greater  certainty  as  to  the  terms  and  provisions  thereof, 
this  intervenor  defendant  refers  to  the  original  agreement. 
This  intervenor  defendant  states,  however,  that  the  provi¬ 
sions  of  said  agreement  were  breached  in  many  respects 
by  the  said  Daniel  F.  Boone,  causing  litigation  in  connec¬ 
tion  with  the  provisions  thereof  regarding  the  custody  of 
the  infant  plaintiffs,  which  question  of  custody  has  been 
finally  adjudicated,  fixed  and  determined  in  the  habeas 
corpus  proceeding  herein-above  referred  to,  as  well  as  by 
a  final  judgment  passed  and  entered  in  the  Superior  Court 
of  Forsyth  County,  State  of  North  Carolina,  mentioned  in 
said  habeas  corpus  proceeding,  and  hereinafter  more  fully 
referred  to. 

9.  This  intervenor  defendant  is  without  knowledge  as  to 
whether  the  said  Daniel  F.  Boone  severed  all  of  his  connec¬ 
tions  in  the  State  of  North  Carolina  shortly  after 

25  entering  into  the  said  property  settlement  and  sepa¬ 
ration  agreement.  As  to  whether  he  is  a  bona  fide 
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resident  of  the  District  of  Columbia,  or  was  such  resident 
at  the  ‘time  of  the  filing  of  this  action,  this  intervenor  de¬ 
fendant  says  she  is  advised  said  allegations  are  conclusions 
of  law.  She  states,  however,  that  on,  or  about  the  15th  day 
of  April,  1941,  said  Daniel  F.  Boone  commenced  an  action 
for  divorce  against  this  intervenor  defendant  in  the  Supe¬ 
rior  Court  of  Forsyth  County,  State  of  North  Carolina, 
alleging  himself  to  be  a  resident  of  the  State  of  North  Caro¬ 
lina  for  one  year  preceding  the  commencement  of  said  ac¬ 
tion;  that  on  the  23d  day  of  June,  1941,  he  testified  in  open 
court  in  said  action  so  instituted  by  him  that  he  was  then 
a  resident  of  the  State  of  North  Carolina,  and  in  said  ac¬ 
tion,  said  Court  held  and  determined  him  to  be  a  resident 
of  the  State  of  North  Carolina;  that  accordingly  his  pur¬ 
ported  change  of  residence  was  not  a  change  in  fact  or  law, 
but  was  merely  an  effort  on  his  part  to  prevent  this  inter¬ 
venor  defendant  from  having  the  custody  of  the  said  chil¬ 
dren  by  taking  them  outside  of  the  territorial  jurisdiction 
of  the  State  of  North  Carolina.  This  intervenor  defendant 
is  without  knowledge  as  to  'whether  the  said  Daniel  F. 
Boone  purchased  the  premises  known  as  No.  7930  Sixteenth 
Street,  Northwest,  in  the  District  of  Columbia,  as  a  home 
for  the  infant  plaintiffs  and  himself,  but  she  is  informed 
and  believes  the  record  title  to  said  property  is  not  in  the 
name  of  said  Daniel  F.  Boone  or  the  said  infant  plaintiffs. 
As  to  the  remaining  allegations  of  said  paragraph,  this 
intervenor  defendant  says  she  is  without  knowledge  or 
information  sufficient  to  admit  or  deny  the  same,  and  ac¬ 
cordingly  calls  for  strict  proof. 

10.  This  intervenor  defendant  admits  that  said  defen¬ 
dant,  Daniel  F.  Boone,  was  named  as  Executor  and  Trus¬ 
tee  under  the  will  of  Frances  M.  Lightner,  grandmother  of 
the  infant  plaintiffs.  He  was  also  named  as  Executor  and 
Trustee  under  the  .  will  of  Clarence  A.  Lightner,  grand¬ 
father  of  said  infant  plaintiffs.  With  respect  to  each  of 
said  trusts,  this  intervenor  defendant  says  the  same  was 
administered  under  the  jurisdiction  of  the  Superior  Court 
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of  Polk  County,  State  of  North  Carolina,  which  said  Court 
now  has  jurisdiction  of  the  same,  never  having  in 

26  any  way  relinquished  its  jurisdiction  thereof. 

11.  This  intervenor  defendant  admits  that  said 
defendant,  Daniel  F.  Boone,  filed  an  action  for  absolute 
divorce  against  her  in  the  Superior  Court  of  Forsyth 
County,  State  of  North  Carolina,  in  the  year  1941,  on  the 
ground  of  separation  for  two  years  prior  to  the  institution 
of  said  suit.  She  further  admits  that  she  filed  an  answer 
in  said  action  admitting  such  separation.  All  the  remain¬ 
ing  allegations  of  said  paragraph  are  denied. 

12.  The  allegations  of  said  paragraph  are  denied.  . 

13.  This  intervenor  defendant  says  she  is  advised  the 
allegations  of  said  paragraph  are  conclusions  of  law,  to 
which  she  is  not  required  to  make  answer. 

14.  This  intervenor  defendant  admits  that  on  or  about 
the  5th  day  of  February,  1942,  she  filed  a  petition  in  this 
Honorable  Court  for  a  writ  of  habeas  corpus,  asserting 
that  the  infant  plaintiffs  were  unlawfully  detained  in  the 
District  of  Columbia,  and  that  she  was  entitled  to  their  cus¬ 
tody  under  and  by  virtue  of  the  decree  duly  passed  and 
entered  by  the  Superior  Court  of  Forsyth  County,  State 
of  North  Carolina,  on,  to-wit,  the  2d  day  of  July,  1941; 
that  as  a  result  of  due  proceedings  in  that  behalf,  this 
Honorable  Court  passed  and  entered  its  judgment  award¬ 
ing  unto  this  intervenor  defendant  the  custody  of  said  chil¬ 
dren,  and  holding  and  determining  that  they  were  unlaw¬ 
fully  detained  by  the  said  Daniel  F.  Boone;  that  the  said 
Daniel  F.  Boone  noted  and  prosecuted  an  appeal  from  said 
judgment  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia;  that  on,  to-wit,  the  30th  day  of  No¬ 
vember,  1942,  said  United  States  Court  of  Appeals  for  the 
District  of  Columbia  entered  its  opinion  and  judgment  af¬ 
firming  the  judgment  and  order  of  this  Honorable  Court; 
that  thereafter,  the  said  Daniel  F.  Boone  filed  his  petition 

in  the  Supreme  Court  of  the  United  States  for  writ 

27  of  certiorari  to  review  the  said  judgment,  and  on, 
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to-wit,  the  1st  day  of  June,  1943,  the  Supreme  Court 
of  the  United  States  entered  its  order  denying  said  appli¬ 
cation  ;  that  on,  to-wit,  the  4th  day  of  June,  1943,  the  man¬ 
date  of  the  United  States  Court  of  Appeals  upon  its  said 
judgment  was  filed  in  this  Honorable  Court  in  said  habeas 
corpus  proceedings,  to  which  said  mandate,  reference  is 
hereby  made ;  that  by  reason  of  the  judgment  of  this  Hon¬ 
orable  Court  in  said  habeas  corpus  proceedings,  and  the 
affirmance  thereof  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia,  this  intervenor  defendant 
states  she  is  advised  said  judgment  is  final  and  she  is  en¬ 
titled  to  the  exclusive  custody  of  said  children. 

15.  The  allegations  of  said  paragraph  are  denied. 

16.  The  allegations  of  said  paragraph  are  denied. 

17.  This  intervenor  defendant  states  that  she  is  advised 
by  her  counsel  this  Court  is  without  jurisdiction  to  make 
any  reference  to  the  Domestic  Relations  Commission,  or 
to  any  other  body. 

18.  This  intervener  defendant  has  no  knowledge  as  to 
the  exhibits  attached  to  the  complaint  save  and  except  what 
purports  to  be  a  copy  of  a  letter  written  by  her.  As  to  said 
letter,  she  says  the  same  was  never  mailed,  but  was  re¬ 
moved  from  her  automobile  by  the  said  Daniel  P.  Boone, 
or  some  one  for  him,  and  was  offered  in  evidence  in  the 
said  divorce  suit  filed  by  him  against  her  in  the  State  of 
North  Carolina. 

Further  answering  said  complaint,  and  each  and  every 
paragraph  thereof,  this  intervenor  defendant  says  all  of 
the  matters  and  things  alleged  and  relied  upon  in  the  said 
complaint  to  show  immorality  on  her  part  or  unfitness  to 
have  the  custody  of  her  said  children,  were  relied  upon  by 
the  said  Daniel  F.  Boone  in  the  said  suit  for  divorce  filed 
by  him  against  her  in  the  State  of  North  Carolina ;  that  a 
duly  certified  copy  of  the  record  and  proceedings  in  said 
Court  is  hereto  annexed  and  made  a  part  hereof;  that  by 
reference  to  said  proceedings  and  judgment  it  will 
28  more  fully  appear  said  Daniel  F.  Boone  asserted 
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and  sought  to  maintain  that  he  was  at  the  time  of 
the  filing  of  said  suit  and  had  been  for  more  than  one  year 
prior  thereto  a  bona  fide  resident  of  the  State  of  North 
Carolina,  and  in  the  said  action,  said  Court  held  and  de¬ 
termined  him  to  be  in  fact  a  resident  of  the  State  of  North 
Carolina  at  the  time  of  the  filing  of  the  same  and  at  the 
time  of  the  final  judgment  and  disposition  thereof;  that 
in  and  by  said  judgment,  said  Court  likewise  held  and  de¬ 
termined  that  this  intervenor  defendant  and  the  said  in¬ 
fant  plaintiffs  were  residents  of  the  State  of  North  Caro¬ 
lina;  that  in  said  action,  said  defendant  relied  upon  the 
same  charges  of  indiscretion  and  immorality  now  asserted 
before  this  Court  in  the  complaint  filed  herein,  and  upon 
the  evidence  adduced  by  said  defendant,  Daniel  F.  Boone, 
in  support  of  the  same,  said  Court  held  and  determined 
that  this  intervenor  defendant  did  not  commit  adultery 
with  Dr.  Allen  J.  Jervey,  Sr.,  or  any  other  person,  but  the 
Court  found  as  a  fact  this  intervenor  defendant  for  the 
last  eighteen  to  twenty  months  had  lived  a  most  exemp- 
plary  life,  her  conduct  had  been  above  reproach,  and  she 
is  a  woman  of  good  moral  character.  Said  Court  further 
found  and  determined  as  follows: 

“The  Court  further  finds  that  the  defendant,  (meaning 
this  intervenor  defendant)  has  a  deep  and  abiding  inter¬ 
est  in  and  love  for  her  said  children  and  that  she  is  well 
fitted  and  qualified  in  every  respect  to  properly  rear,  train 
and  nurture  said  children;  that  she  is  amply  able  finan¬ 
cially  to  support,  maintain  and  properly  educate  said  chil¬ 
dren  and  to  provide  for  them  a  suitable  home  in  the  Town 
of  Try  on,  North  Carolina,  where  she  has  signified  her  in¬ 
tention  to  establish  a  home,  and  that  the  Town  of  Trvon, 
with  its  school,  religious  and  many  other  advantages  will 
be  a  splendid  environment  for  said  children,  and  will  be 
far  better  for  children  of  such  tender  years  than  being 
kept  in  an  apartment  in  Washington,  or  any  other  place, 
with  no  one  to  look  after  or  care  for  them  except  paid 
servants  and  nurses;  that  the  plaintiff,  being  in  the  mili- 
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tary  service  of  the  United  States,  is  subject  to  transfer 
and  has  very  little  time  to  be  with  his  children  and  can  not 
give  them  the  attention  necessary  for  the  proper  rearing 
of  children  of  such  tender  years;  the  Court,  therefore, 
finds  as  a  fact  that  the  defendant  (meaning  this  inter- 
venor  defendant),  is  a  fit  and  suitable  person  to  have  the 
care,  custody  and  control  of  said  children,  and  that  the 
interest  and  welfare  of  said  children  will  be  better  sub¬ 
served  and  promoted  by  awarding  their  custody  to 
29  the  defendant  (meaning  this  intervenor  defendant) 
rather  than  to  the  plaintiff  (meaning  the  defendant 
herein  Daniel  F.  Boone),  and  that  their  best  interests  re¬ 
quires  that  they  be  placed  in  the  custody  of  their  said 
mother. 

“It  is,  therefore,  ordered,  adjudged  and  decreed  that 
the  said  children,  to-wit,  Daniel  Lightner  Boone  and 
Martha  Penelope  Boone,  be  and  they  are  hereby  awarded 
to  the  care,  custody  and  control  of  their  mother,  the  de¬ 
fendant,  Martha  Lightner  Boone,  and  that  the  plaintiff  be 
and  he  is  hereby  ordered  and  directed  to  deliver  said  chil¬ 
dren  to  the  defendant  at  her  home  in  Tryon,  N.  C.  not 
later  than  July  15,  1941. 

“It  is  further  ordered  that  the  plaintiff  shall  have  the 
right  to  visit  said  children  at  all  reasonable  hours  at  any 
time  he  may  see  fit  and  proper  so  to  do,  but  that  said  plain¬ 
tiff  shall  not  have  the  right  to  take  said  children  out  of 
the  State  of  North  Carolina,  and  the  defendant  shall  not 
have  the  right  to  remove  them  permanently  from  the  State 
of  North  Carolina  without  an  order  from  the  Court.”  *  *  * 

Said  defendant,  Daniel  F.  Boone,  noted  an  appeal  from 
said  judgment  to  the  Supreme  Court  of  the  State  of  North 
Carolina,  but  failing  to  perfect  it  in  accordance  with  the 
rules  of  said  Court,  filed  a  petition  for  writ  of  certiorari 
in  the  Supreme  Court  of  North  Carolina  to  review  said 
judgment,  which  petition  was  denied.  Thereupon  he  filed 
a  motion  for  rehearing,  which  was  likewise  denied,  with 
the  result  that  the  said  judgment  so  entered  on  the  2d  day 
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of  July,  1941,  is  a  final  judgment  which  is  now  in  full  force 
and  effect;  that  by  reason  of  the  said  judgment,  this  inter- 
venor  defendant  is  entitled  to  the  exclusive  custody  of 
said  children,  subject  only  to  the  right  of  said  Daniel  F. 
Boone  to  visit  them  in  Tryon,  North  Carolina,  and  their, 
removal  from  the  State  of  North  Carolina  was  and  is  a 
contempt  on  the  part  of  said  Daniel  F.  Boone.  After  the 
removal  of  said  children  into  the  District  of  Columbia,  this 
intervenor  defendant  again  established  her  right  to  the 
custody  of  said  children  in  the  habeas  corpus  proceedings 
hereinabove  mentioned  and  referred  to.  Notwithstanding 
the  judgment  of  this  Court  in  the  premises,  said  Daniel  F. 
Boone  has  wilfully  and  contemptuously  failed  and  refused 
to  comply  with  the  same,  and  this  intervenor  defendant 
alleges  this  complaint  is  really  instigated  by  the  said  Dan¬ 
iel  F.  Boone  in  an  effort  further  to  evade  the  process  of 
the  Superior  Court  of  Forsyth  County,  State  of 
30  North  Carolina,  and  the  lawful  process  of  this  Hon¬ 
orable  Court. 

This  intervenor  defendant  further  states  the  said  de¬ 
fendant,  Daniel  F.  Boone,  is  not  a  fit  and  proper  person  to 
have  the  custody  of  said  children;  that  in  and  by  a  decree 
passed  and  entered  by  the  Superior  Court  of  Henderson 
County,  State  of  North  Carolina,  dated  May  25,  1942,  he 
was  removed  as  Trustee  of  a  certain  trust  estate  estab¬ 
lished  by  Clarence  A.  Lightner  for  the  benefit  of  the  infant 
plaintiff,  Martha  Penelope  Boone,  said  Court  in  its  opin¬ 
ion  and  judgment  having  found  and  determined  that  said 
defendant,  Daniel  F.  Boone,  had  been  guilty  of  serious 
misconduct  of  the  trust  fund;  that  he  was  personally  lia¬ 
ble  for  a  loss  to  the  trust  fund  of  more  than  Eleven  Thou¬ 
sand  dollars  ($11,000.),  and  by  reason  thereof,  removed 
him  as  Trustee;  that  upon  an  appeal  from  the  said  judg¬ 
ment  to  the  Supreme  Court  of  North  Carolina,  said  judg¬ 
ment  was  duly  affirmed.  Thereupon,  the  said  Daniel  F. 
Boone  sought  and  obtained  from  the  Supreme  Court  of 
the  United  States  a  writ  of  certiorari  to  the  Supreme 
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Court  of  the  State  of  North  Carolina  to  review  its  said 
judgment  and  on,  to-wit,  the  7th  day  of  June,  1943,  the 
Supreme  Court  of  the  United  States  affirmed  the  said 
judgment,  holding  and  determining  that  said  defendant 
was  in  default  as  established  by  the  evidence  introduced 
before  the  trial  court  and  was  properly  removed  as  Trus¬ 
tee  on  account  of  such  default. 

Further  answering  said  complaint,  this  intervenor  de¬ 
fendant  says  no  single  fact  with  respect  to  alleged  mis¬ 
conduct,  unfitness  or  immorality  is  alleged  in  the  complaint 
in  addition  to  those  relied  upon  by  the  said  Daniel  F. 
Boone  in  his  unsuccessful  suit  for  divorce  against  this 
intervenor  defendant;  that  inasmuch  as  upon  a  hearing  of 
all  of  the  evidence  adduced  to  support  said  charges,  the 
Superior  Court  of  Forsyth  County,  State  of  North  Caro¬ 
lina,  found  and  determined  that  the  same  were  not  true, 
said  judgment  of  said  court  is  entitled  to  full  faith  and 
credit  in  this  Honorable  Court  under  and  by  virtue  of 
Article  IV,  Section  1  of  the  Constitution  of  the  United 
States  of  America ;  that  furthermore  exclusive  right 
31  to  determine  permanent  custody  of  said  infant 
plaintiffs,  who  were  and  are  residents  of  the  State 
of  North  Carolina,  whose  custody  has  been  vested  in  this 
intervenor  defendant,  likewise  a  resident  of  the  State  of 
North  Carolina,  is  vested  in  the  Superior  Court  of  For¬ 
syth  County,  State  of  North  Carolina,  and  this  court  is 
without  jurisdiction  in  the  premises. 

Wherefore,  this  intervener  defendant  moves  to  dismiss 
the  complaint  for  want  of  jurisdiction,  with  like  force  and 
effect  as  if  a  separate  motion  to  dismiss  had  been  filed. 

MARTHA  LIGHTNER  BOONE 
Intervenor  Defendant 

J.  E.  SHIPMAN, 

Hendersonville,  N.  C. 

McCOWN  &  ARLEDGE, 

Tryon,  North  Carolina 
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BRANDENBURG  &  BRANDENBURG 
By  LOUIS  M.  DENIT 
719  15th  Street,  N.  W., 

Washington,  D.  CL, 

Attorneys  for  Intervenor  Defendant 
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C.  A.  19264 

North  Carolina 
Forsyth  County 

In  the  Superior  Court 

Daniel  F.  Boone 


v. 

Martha  Lightneb  Boone 
Order  Awarding  Custody 

This  cause  coming  on.  to  be  heard  upon  the  application 
of  the  defendant,  Martha  Lightner  Boone,  for  the  custody 
of  the  children  of  the  plaintiff  and  defendant  before  His 
Honor,  J.  A.  Rousseau,  Judge  presiding  at  the  June  23, 
1941  Term  of  the  Superior  Court  of  Forsyth  County,  and 
being  heard  and  the  Court,  from  the  affidavits  filed  and  the 
verbal  testimony  introduced,  and  after  hearing  arguments 
of  counsel,  finds  the  following  facts : 

1.  That  the  plaintiff  and  defendant  were  married  in  the 
year  1932  in  Greenville,  South  Carolina,  and  lived  together 
as  husband  and  wife  until  on  or  about  April  13, 1939,  when 
they  separated  and  have  since  lived  separate  and  apart 
from  each  other. 

2.  That  two  children  were  born  of  said  marriage,  namely 
Daniel  Lightner  Boone,  six  years  of  age,  and  Martha  Pene¬ 
lope  Boone,  approximately  three  years  of  age. 

3.  That  the  plaintiff  has  had  the  custody  of  said  children 
since  September  30, 1939,  and  has  lived  with  them  in  Wins- 
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ton  Salem,  North  Carolina,  until  the  plaintiff  about  Novem¬ 
ber  8, 1940,  entered  the  military  service  of  the  United  States 
Government  and  for  the  larger  part  of  the  time  since  he 
and  the  said  children  have  been  living  temporarily  in  Wash¬ 
ington,  D.  C.  where  he  is  temporarily  located  and  assigned 
to  duty  in  the  service  of  the  United  States  Army. 

4.  That  the  plaintiff,  the  defendant  and  said  children  are 
residents  of  the  State  of  North  Carolina,  and  the  said  de¬ 
fendant  being  a  resident  of  the  Town  of  Tryon  and  the 
County  of  Polk,  in  said  State. 

33  5.  That  this  suit  was  instituted  by  the  plaintiff  in 

the  Superior  Court  of  Forsyth  County  for  an  abso¬ 
lute  divorce  from  the  defendant  on  the  ground  of  two  years 
separation  and  in  said  suit  the  defendant  made  application 
for  the  custody  of  said  children  on  the  ground  set  forth  in 
the  further  answer  to  the  complaint  in  said  cause;  That 
said  action  was  instituted  and  the  complaint  filed  on  April 
15,  1941,  and  the  answer  and  the  demand  for  custody  of 
the  children  filed  on  May  9, 1941,  and  the  cause  came  on  for 
trial  on  Monday,  June  23,  1941,  and  the  hearing  concluded 
on  July  2,  1941  having  been  continued  from  June  23,  1941 
until  July  1,  1941,  by  order  of  the  Court  with  consent  of 
the  parties. 

6.  That  on  or  about  the  time  of  the  separation  between 
the  plaintiff  and  defendant  the  defendant  was  guilty  of  some 
indiscretions  but  the  Court  from  all  the  evidence  is  of  the 
opinion  that  the  defendant  did  not  commit  adultery  with  the 
said  Dr.  Allen  J.  Jervev,  Sr.  or  any  other  person,  but  the 
Court  further  finds  as  a  fact  that  for  the  last  eighteen  to 
twenty  months  the  defendant  has  lived  a  most  examplary 
life  and  her  conduct  has  been  above  reproach  and  that  she 
is  now  a  woman  of  good  moral  character;  the  Court  fur¬ 
ther  finds  that  the  defendant  has  a  deep  and  abiding  inter¬ 
est  in  and  love  for  her  said  children  and  that  she  is  well 
fitted  and  qualified  in  every  respect  to  properly  rear,  train 
and  nurture  said  children ;  that  she  is  amply  able  financially 
to  support,  maintain  and  properly  educate  said  children 
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and  to  provide  for  them  a  suitable  home  in  the  Town  of 
Tryon,  North  Carolina,  where  she  has  signified  her  inten¬ 
tion  to  establish  a  home  and  that  the  Town  of  Tryon  with 
its  school,  religious  and  many  other  advantages,  will  be  a 
splendid  environment  for  said  children  and  will  be  far  bet¬ 
ter  for  children  of  such  tender  years  than  being  kept  in  an 
apartment  in  Washington,  or  any  other  place,  with 
34  no  one  to  look  after  or  care  for  them  except  paid 
servants  and  nurses;  that  the  plaintiff,  being  in  the 
military  service  of  the  United  States  is  subject  to  transfer 
and  has  very  little  time  to  be  with  his  children  and  cannot 
give  them  the  attention  necessary  for  the  proper  rearing  of 
children  of  such  tender  years ;  the  Court,  therefore,  finds  as 
a  fact  that  the  defendant  is  a  fit  and  suitable  person  to  have 
the  care,  custody  and  control  of  said  children  and  that  the 
interest  and  welfare  of  said  children  will  be  better  sub¬ 
served  and  promoted  by  awarding  their  custody  to  the  de¬ 
fendant  rather  than  to  the  plaintiff,  and  that  their  best  in¬ 
terest  requires  that  they  be  placed  in  the  custody  of  their 
said  mother. 

It  is  Therefore  Ordered,  Adjudged  and  Decreed  that  the 
said  children,  to  wit :  Daniel  Lightner  Boone  and  Martha 
Penelope  Boone,  be  and  they  are  hereby  awarded  to  the 
care,  custody  and  control  of  their  mother,  the  defendant, 
Martha  Lightner  Boone,  and  that  the  plaintiff  he  and  he  is 
hereby  ordered  and  directed  to  deliver  said  children  to  the 
defendant  at  her  home  in  Tryon,  N.  C.  not  later  than  July 
15, 1941. 

It  is  Further  Ordered  that  the  plaintiff  shall  have  the 
right  to  visit  said  children  at  all  reasonable  hours  at  any 
time  that  he  may  see  fit  and  proper  to  do  so,  but  that  said 
plaintiff  shall  not  have  the  right  to  take  said  children  out 
of  the  State  of  North  Carolina,  and  the  defendant  shall  not 
have  the  right  to  remove  them  permanently  from  the  State 
of  North  Carolina  without  an  order  from  the  Court. 

It  is  Further  Ordered  and  Directed  that  a  writ  be  issued 
by  the  Clerk  of  the  Superior  Court  to  the  sheriff  of  For- 
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syth  County,  or  any  other  lawful  officer,  authorizing,  di¬ 
recting  and  commanding  him  to  take  said  children  from  the 
custody  of  the  plaintiff  and  deliver  them  to  the  defendant. 

And  this  cause  is  retained  for  further  orders.  This  the 
2nd  day  of  July,  1941. 

J.  A.  ROUSSEAU, 

Judge  Presiding . 


35  Filed  Jun  29  1943 

Order  Allowing  Intervention  and  Adding  Additional  Party 

Defendant 

Upon  consideration  of  the  motion  of  Martha  Lightner 
Boone  filed  herein  the  12th  day  of  June,  1943,  for  leave  to 
intervene  and  be  made  a  party  defendant  to  this  cause,  and 
the  proposed  answer  of  said  intervenor  defendant  annexed 
to  said  motion,  and  the  argument  of  counsel  thereon,  it  is 
by  the  Court  this  29th  day  of  June,  A.  D.,  1943, 

Ordered  that  said  motion  be  and  the  same  is  hereby 
granted,  and  said  Martha  Lightner  Boone  be  and  she  is 
hereby  made  a  party  defendant  to  this  cause. 

And  It  is  Further  Ordered  that  the  proposed  answer  of 
said  defendant  annexed  to  said  motion  is  hereby  allowed 
to  be  filed  as  the  answer  of  said  defendant  to  the  com¬ 
plaint  herein. 

By  the  Court : 

JAMES  M.  PROCTOR 
Justice 

36  Filed  Jul  8  -  1943 

Motion  of  Defendant  Daniel  F.  Boone  for  Leave  to  File  an 
Amended  and  Supplemental  Answer  With  Counter¬ 
claim  and  Cross-Claim. 

Now  comes  defendant,  Daniel  F.  Boone,  and  moves  the 
court  for  leave  to  file  an  amended  and  supplemental  answer 
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in  the  above-entitled  cause  with  a  counterclaim,  and  a  cross¬ 
claim  against  Martha  Lightner  Boone,  intervenor  defen¬ 
dant,  in  substance  and  form  appearing  in  a  copy  of  such 
proposed  pleading  annexed  hereto  as  this  defendant’s  ex¬ 
hibit  1  ‘A”.  The  grounds  of  the  said  motion  are  that  the 
said  Martha  Lightner  Boone  has  appeared  in  this  cause  by 
intervention  since  defendant’s  original  answer  was  filed, 
and  in  her  answer  to  the  complaint  has  made  allegations 
of  fact  and  sought  relief  affecting  this  defendant’s  rights 
and  interests;  and  this  defendant  is  entitled  to  affirmative 
relief  against  the  intervenor  defendant  on  account  of  the 
occurrences  constituting  the  subject  matter  of  the  original 
complaint  and,  as  well,  of  the  intervenor  defendant’s 
answer. 

THOS.  H.  PATTERSON, 
Attorney  for  defendant ,  Daniel  F.  Boone. 
Woodwrard  Building, 
Washington,  D.  C. 

•  ••••*•••• 


37  Filed  Aug  -  3  1943 

Memorandum  Opinion 

I  see  no  objection  to  filing  the  proposed  amended  answer 
and  counterclaim  by  defendant  Daniel  F.  Boone. 

In  view  of  the  decision  of  the  Court  of  Appeals,  a  trial 
of  this  case  should  be  confined  to  the  issue  as  to  whether 
circumstances  have  so  changed  since  the  previous  judgment 
as  that  the  welfare  of  the  children  now  require  a  change 
of  custody  provided  by  the  previous  orders.  Yet  the  pro¬ 
posed  cross  claim  would  reopen  the  issue  as  to  Mrs.  Boone’s 
conduct  and  character  back  to,  and  even  before,  April  13, 
1939,  when  she  allegedly  deserted  Mr.  Boone.  Therefore, 
I  do  not  think  the  cross  claim  should  be  allowed.  It  would 
likely  cause  difficulty  and  embarrassment  in  the  trial  and 


* 


35 

decision  of  the  narrower  issue  presented  by  the  complaint. 

The  motion  will  be  denied  as  to  the  cross  claim.  If  de¬ 
sired,  an  amended  and  supplemental  answer  and  counter¬ 
claim  of  the  kind  proposed  will  be  allowed. 

JAMES  M  PROCTOR 
Justice 

Aug  3/43 


38  Filed  Aug  16  1943 

Order  Authorizing  Defendant  Daniel  F.  Boone  to  File  an 
Amended  and  Supplemental  Answer  With  Counter- 
Claim ,  in  Substance  as  Prayed,  and  Denying  Leave  to 
File  a  Cross-Claim. 

This  cause  came  on  to  be  heard  at  this  term  of  court 
upon  the  motion  of  defendant,  Daniel  F.  Boone,  for  leave 
to  file  an  amended  and  supplemental  answer,  with  a  coun¬ 
ter-claim  and  a  cross-claim  against  intervenor  defendant, 
Martha  Lightner  Boone,  and  was  argued  by  counsel,  and 
thereupon,  and  upon  consideration  thereof,  it  is  this  16th 
day  of  August,  1943, 

Ordered,  that  defendant  Daniel  F.  Boone  be,  and  he 
hereby  is,  granted  leave  to  file  an  amended  and  supple¬ 
mental  answer  with  counter-claim  as  prayed  for  in  the  said  v 
motion  and  that  he  be  denied  leave  to  file  his  proposed 
cross-claim. 

By  the  Court, 

JAMES  M.  PROCTOR 
Justice. 

Approved 

THOS.  H.  PATTERSON 
A  tty.  for  deft 
Daniel  F.  Boone 

August  6, 1943 
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No  objection  as  to  form,  but  an  exception  is  reserved  on 
the  merits  to  the  signing  thereof. 

BRANDENBURG  &  BRANDENBURG 

By  LOUIS  M.  DENIT 

Attorneys  for  Intervenor  Defendant 
719  15th  Street,  N.  W. 

No  objection  as  to  form. 

RICHARD  E.  WELLFORD 
Atty  for  Plaintiffs. 

•  ••••*•••• 

39  Filed  Aug  18  1943 

Amended  and  Supplemental  Answer  of  Defendant  Daniel 
F.  Boone ,  With  Counterclaim 

Now  comes  defendant,  Daniel  F.  Boone,  by  leave  of  the 
Court  first  had  and  obtained,  and  files  this  his  amended  and 
supplemental  answer  to  the  complaint  in  the  above-entitled 
cause,  with  a  counter-claim,  in  manner  and  form  following: 

First  Defense 

This  defendant  says  that  the  welfare  of  Daniel  Lightner 
Boone  and  Martha  Penelope  Boone,  his  infant  children,  de¬ 
mands  that  they  be  kept  in  the  District  of  Columbia,  by 
appropriate  court  order  or  injunction,  pending  the  outcome 
of  this  cause  and  that  on  final  hearing  hereon,  this  court 
should  award  their  custody.  That  the  children  were  dom¬ 
iciled  in  the  District  of  Columbia  at  the  time  when  this 
action  was  instituted  and  are  still  so  domiciled.  That  this 
defendant  is  maintaining  them  in  his  own  house  which  is  in 
every  way  suited  to  their  needs  and  condition  in  life,  and 
more  conducive  to  their  welfare  than  any  other  home  would 
be. 

Second  Defense 

This  defendant  says  that  he  is  a  suitable  and  proper  per¬ 
son  to  have  the  custody  of  the  aforementioned  infant 
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40  children,  and  that  the  intervenor  defendant,  Martha 
Lightner  Boone,  is  not  at  this  time,  a  fit  and  proper 

person  for  such  custody,  and  that  it  would  be  prejudicial 
to  the  interests  of  the  said  children  to  permit  her  to  have 
such  custody. 

Counterclaim 

By  way  of  counterclaim,  this  defendant  says  that  he  is 
entitled  to  the  custody  of  the  said  Daniel  Lightner  Boone 
and  Martha  Penelope  Boone  and  demands  judgment  for 
such  custody  together  with  all  appropriate  incidental  relief. 
Wherefore,  this  defendant  demands  judgment  as  follows : 
One.  Judgment  awarding  this  defendant  the  temporary 
and  permanent  custody  of  Daniel  Lightner  Boone  and 
Martha  Penelope  Boone,  infant  children  of  this  defendant 
and  the  intervenor  defendant,  Martha  Lightner  Boone. 

Two.  Judgment  for  such  other  and  further  relief  in  the 
premises  as  shall  seem  meet  to  this  court. 

DANIEL  F.  BOONE 

THOS.  H.  PATTERSON 
Attorney  for  defendant, 

Daniel  F.  Boone. 

Woodward  Building, 

Washington,  D.  C. 

41  Filed  Sep  9  -  1943 

Notice  of  Taking  of  Deposition 

This  is  to  give  you  notice  that  on  the  15th  day  of  Sep¬ 
tember,  1943,  at  two  o’clock,  P.  M.,  at  the  office  of  Lucious 
V.  Friedli,  Columbian  Building,  416  Fifth  Street,  North¬ 
west,  notary  public  in  and  for  the  District  of  Columbia,  we 
shall  proceed  to  cause  to  be  taken  on  oral  interrogatories 
the  deposition  of  Martha  Lightner  Boone,  Tryon,  North 
Carolina,  intervening  defendant  herein,  to  be  used  in  the 
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above  entitled  cause  as  is  provided  by  the  Federal  Rules 
of  Civil  Procedure. 

Mrs.  Boone  being  a  party  at  her  own  request  to  this  ac¬ 
tion  notice  is  hereby  served  upon  you  as  her  attorney  of 
record  to  have  her  present  at  the  above  time  and  place  for 
the  purpose  of  this  examination  in  accordance  with 

42  the  Federal  Rules  of  Civil  Procedure. 

,  LAWRENCE  KOENIGSBERGER 
Woodward  Building 

RICHARD  E.  WELLFORD 
1427  Eye  St.,  N.  W. 

Attorneys  for  Plaintiffs, 

•  m  •  •  •  •  •  • 

43  Filed  Sep  13  1943 

Notice  of  Motion  to  Vacate  Notice  of  Taking  of 

Deposition 

Please  take  notice  that  on  the  14th  day  of  September, 
1943,  at  ten  o’clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  we  shall  appear  before  the  Motions  Justice  of 
the  above  court  for  an  order  vacating  the  Notice  of  Taking 
of  Deposition  of  Martha  Lightner  Boone,  Intervenor  Defen¬ 
dant,  heretofore  served  on  the  undersigned  on  the  9th  day 
of  September,  1943;  or,  in  the  alternative,  ordering  that 
said  deposition  be  taken  upon  written  interrogatories;  or, 
in  the  alternative,  ordering  plaintiffs,  by  their  next 

44  friend,  to  advance  to  Martha  Lightner  Boone,  Inter¬ 
venor  Defendant,  such  sum  as  may  be  fixed  by  the 

court  to  cover  all  reasonable  expenses  of  the  trip  from 
Tryon,  North  Carolina,  to  Washington,  D.  C.,  and  return. 

BRANDENBURG  &  BRANDENBURG 

By  A.  LECKIE  COX 

Attorneys  for  Martha  Lightner 
Boone ,  Intervenor  Defendant 
719  -  15th  Street,  N.  W. 


Points  and  Authorities 
Rule  30  b,  F.  R.  C.  P. 

45  Filed  Sep  16  1943 

Answer  of  Intervenor  Defendant  to  Counterclaim  of 
Defendant ,  Daniel  F.  Boone 

The  allegations  of  said  counterclaim  are  denied. 

Further  answering  said  counterclaim,  this  intervenor  de¬ 
fendant  says  her  right  to  the  custody  of  said  children  has 
been  determined  on  two  separate  and  prior  occasions  by  a 
final  judgment  in  the  Superior  Court  of  Forsyth  County, 
State  of  North  Carolina,  and  in  this  Honorable  Court,  the 
judgment  of  this  Honorable  Court  having  been  affirmed  by 
the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia,  and  not  in  anywise  reversed  or  modified,  all  as  set 
forth  in  the  answer  of  this  intervenor  defendant  to  the 
complaint  filed  herein.  By  reason  of  such  final  judgments, 
this  intervenor  defendant’s  right  of  custody  was  not  and  is 
not  subject  to  review  or  redetermination. 

McCOWN  &  ARLEDGE, 

Tryon,  North  Carolina 

BRANDENBURG  &  BRANDENBURG 

By  LOUIS  M.  DENIT 

719  15th  Street,  N.  W. 

Attorneys  for  Intervenor  Defendant 

J.  E.  SHIPMAN, 

Hendersonville,  N.  C., 

Of  Counsel 
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46  Filed  Oct  4  1943 

Order  Overruling  Motion  to  Vacate  Notice  to  Take 
Deposition  and  Providing  for  Costs 

Upon  consideration  of  the  motion  of  Martha  Lightner 
Boone,  intervenor  defendant  herein,  to  vacate  the  notice  of 
the  taking  of  the  deposition  of  said  intervenor-defendant, 
or  for  other  relief  in  the  alternative,  and  after  argument 
of  counsel,  it  is,  by  the  Court  this  4th  day  of  October  1943, 

Ordered : 

(1)  That  the  motion  to  vacate  the  notice  of  the  taking 
of  said  deposition  is  hereby  overruled; 

(2)  That  said  deposition  shall  be  taken  in  accordance 
with  said  notice,  subject  to  such  modification  as  to  the  time 
of  the  taking  thereof  as  the  parties  hereto  by  their  counsel 
shall  hereafter  by  stipulation  agree  upon ; 

(3)  That  the  necessary  expenses  of  said  intervenor-de¬ 
fendant  in  coming  to  the  District  of  Columbia  for  the  pur¬ 
pose  of  giving  said  deposition  is  hereby  fixed  in  the  sum 
not  to  exceed  $50.00,  and  shall  be  taxed  as  a  cost  of  this 
action,  to  be  assessed  against  such  of  the  parties  hereto 
as  the  Court  shall  hereafter  determine. 

JAMES  M.  PROCTOR 
Justice 

48  Filed  Oct  19  1943 

Motion  to  Compel  Defendant  Martha  Lightner  Boone  to 
Answer  Questions  Upon  Oral  Examination  for  Discov¬ 
ery,  and  to  Assess  Costs  Against  Her  as  is  Provided  by 
the,  Rules 

Comes  now  the  infant  plaintiffs  by  their  counsel  and 
moves  the  court  to  sign  an  order  directing  the  defendant 
Martha  Lightner  Boone  to  present  herself  on  a  day  certain 
for  continuance  of  her  oral  examination  begun  on  October 
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15,  1943,  and  require  her  to  answer  all  questions  pro¬ 
pounded  to  her  at  said  examination  which  she  has  hereto¬ 
fore  refused  to  answer,  and  to  assess  against  said  defen¬ 
dant  the  necessary  costs  in  the  taking  of  said  deposition  to 
date,  including  counsel  fee  for  all  counsel  of  record  present 
at  the  said  hearing  of  October  15,  1943  and  for  reason 
therefor  shows  to  the  court  as  follows : 

1.  That  pursuant  to  plaintiff’s  notice  properly  served  and 
filed  herein  the  defendant  Martha  Lightner  Boone  presented 
herself  for  oral  examination  on  the  15th  day  of  October, 
1943  at  3 :30  P.  M.  at  time  and  place  designated. 

2.  That  the  counsel  of  record  for  all  parties  were  present 
at  the  hearing. 

3.  That  the  proceeding  was  stenographically  reported 
and  the  original  transcript  thereof  has  been  filed  in  this 

action. 

49  4.  That  the  plaintiff’s  counsel  propounded  to  the 

defendant  Martha  Lightner  Boone  certain  material 
questions  upon  the  issues  in  this  action  as  is  shown  by  the 
original  transcript  of  the  proceeding  filed  herein,  which 
original  transcript  is  incorporated  herein  by  reference. 

5.  That  the  defendant  Martha  Lightner  Boone  on  the  ad¬ 
vice  of  counsel  refused  to  answer  certain  material  questions 
as  is  shown  by  the  original  transcript  filed  herein. 

6.  That  the  questions  propounded  for  which  answer  was 
refused  were  proper  material  and  necessary  for  discovery 
upon  the  issues  raised  by  the  pleadings. 

7.  That  the  rules  provide  that  “a  party  or  other  de¬ 
ponent”  who  refuses  to  answer  upon  oral  examination 
upon  deposition  any  proper  questions  the  court  shall  order 
the  deponent  to  answer  and  assess  against  the  party  refus¬ 
ing  to  answer  the  reasonable  costs  in  obtaining  the  order 
including  reasonable  counsel  fees. 

LAWRENCE  KOENIGSBERGER 
By  REW 

Woodward  Building 
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RICHARD  E.  WELLFORD 
1427  Eye  St.,  N.  W., 

Attorneys  for  Plaintiffs 

50  Filed  Nov  2  - 1943 

Order  Requiring  Defendant  Martha  Lightner  Boone  to  An¬ 
swer  Questions  Upon  Oral  Examination  for  Discovery 

Upon  consideration  of  the  motion  of  the  plaintiffs  filed 
herein  on  October  ,  1943,  for  an  order  directing  the  de¬ 
fendant  Martha  Lightner  Boone  to  present  herself  on  a  day 
certain  for  continuance  of  her  oral  examination  begun  on 
October  15, 1943,  and  to  require  her  to  answer  all  questions 
propounded  at  said  examination  which  she  has  heretofore 
refused  to  answer,  and  for  other  relief,  and  after  argument 
of  counsel,  it  is,  by  the  Court,  this  2nd  day  of  November, 
1943, 

Ordered : 

1.  That  the  defendant  Martha  Lightner  Boone  be,  and 
she  is  hereby  directed  to  answer  all  questions  propounded 
to  her  on  the  taking  of  her  deposition  on  oral  interroga¬ 
tories  on  October  15, 1943  which  she  has  heretofore  refused 
to  answer,  and  to  answer  such  other  interrogatories  in  ac¬ 
cordance  with  the  rules  as  may  hereafter  be  propounded  to 
her  in  the  course  of  a  continuance,  of  the  taking  of  her 
deposition;  and  the  said  defendant  is  hereby  specifically 
prohibited  from  refusing  to  answer  any  interrogatories  that 
have  heretofore,  or  that  shall  hereafter  be  propounded  to ' 
her  upon  the  taking  of  her  said  deposition,  upon  the  ground 
that  they  relate  to  matters,  things,  conditions  or  events  oc¬ 
curring  or  existing  prior  to  March  9,  1942. 

2.  The  taking  of  the  deposition  of  the  said  Martha  Light¬ 
ner  Boone  shall  be  resumed  at  the  place  designated  in  the 
notice  of  the  taking  of  her  deposition,  heretofore  served; 
on  November  10, 1943,  at  10  o’clock  a.  m.,  and  shall  be  con¬ 
tinued,  with  such  adjournments  from  day  to  day  as 
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51  may  be  proper,  until  the  taking  of  said  deposition 
shall  have  been  concluded. 

Notwithstanding  the  fixing  of  the  place  and  date  herein 
contained,  the  parties  hereto  may  stipulate  in  writing  for 
such  other  place  or  places,  date  or  dates  as  they  see  fit 

F.  DICKINSON  LETTS 
Justice. 

54  Filed  Nov  29  1943 

Motion  to  Advance  Cause  for  Trial 

Comes  now  Martha  Lightner  Boone,  Intervenor  Defen¬ 
dant,  by  her  attorneys  and  moves  the  court  to  advance  this 
cause  for  early  trial  and  as  grounds  therefor  refers  to  the 
Memorandum  Opinion  of  Justice  Proctor,  filed  herein  on 
the  3rd  day  of  August,  1943,  and  the  history  and  nature 
of  this  litigation. 

McCOWN  &  ARLEDGE 

Tryon,  North  Carolina 

BRANDENBURG  &  BRANDENBURG 

By  A.  LECKIE  COX 

Attorneys  for  Intervenor  Defendant 
719  -  15th  Street,  N.  W. 

55  Filed  Dec  2  1943 

Response  of  Defendant  Daniel  F.  Boone  to  Motion  to 
Advance  Cause  for  Trial. 

Now  comes  defendant  Daniel  F.  Boone,  by  his  attorney, 
and  responding  to  the  motion  of  intervenor  defendant, 
Martha  Lightner  Boone,  to  advance  the  above-entitled 
cause  for  trial  says,  that  this  defendant  does  not  oppose 
the  granting  of  the  said  motion  further  than  to  oppose  the 
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fixing  of  a  date  for  the  trial,  earlier  than  such  date  after 
January  1st,  1944,  as  may  suit  the  court’s  convenience  and 
the  convenience  of  other  counsel  and  the  parties,  no  neces¬ 
sity  for  a  hearing  during  the  present  term  of  Court  being 
apparent. 

THOS.  H.  PATTERSON 
Attorney  for  Defendant, 
Daniel  F.  Boone. 

Woodward  Building, 
Washington,  D.  C. 

•  ••••••*•• 

56  Filed  Dec  2  1943 

Plaintiffs'  Answer  to  Motion  to  Advance  Action  for  Trial 

Plaintiffs  have  no  objection  to  this  action  being  advanced 
for  an  early  trial  but  due  to  other  urgent  matters  of  coun¬ 
sel  that  require  immediate  attention,  the  preparation  for 
trial,  which  trial  it  is  believed  will  take  at  least  three  to 
four  days,  and  the  arranging  for  the  attendance  of  a  num¬ 
ber  of  out  of  town  witnesses,  it  is  suggested  that  it  be  set 
dowm  for  a  day  certain  the  first  part  of  January,  1944. 

RICHARD  E.  WELLFORD, 

1427  Eye  St.,  N.  W., 

Attorney  for  Plaintiffs 

57  Filed  Dec  29  1943 

Order  Advancing  Cause  for  Trial 

Upon  consideration  of  the  motion  filed  herein  by  Martha 
Lightner  Boone,  Intervenor  Defendant,  by  her  attorneys, 
and  after  hearing  in  open  court,  it  is  this  23rd  day  of  De¬ 
cember,  1943, 

Ordered  that  said  motion  be  and  it  is  hereby  granted  and 
this  cause  is  hereby  set  for  trial  on  the  17th  day  of  Jan¬ 
uary,  1944. 

F.  DICKINSON  LETTS 
Justice 

•  ••••••••• 
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58  Filed  Jan  6  1944 

Order  Changing  Date  for  Trial 

Upon  consideration  of  the  motion  of  counsel  for  the  plain¬ 
tiffs  for  change  of  date  for  trial  due  to  illness  of  plaintiffs  * 
counsel  it  is  this  6th  day  of  January,  1944 
Ordered,  that  the  date  for  trial  set  for  the  17th  day  of 
January  be  and  the  same  is  hereby  changed  to  the  16th  day 
of  February,  1944. 

By  the  Court, 

F.  DICKINSON  LETTS 
Justice 

t 

•  ••••«•••• 

59  Filed  Apr  27  1944 

Memo  Opinion. 

This  case  involves  the  custody  of  two  children  of  Daniel 
F.  and  Martha  Lightner  Boone.  The  complaint  was  filed 
in  the  name  of  the  children  by  a  next  friend  sometime  after 
the  decision  of  the  Court  of  Appeals  affirming  a  judgment 
of  Judge  Bailey  in  a  habeas  corpus  case,  awarding  custody 
to  the  mother,  who  claimed  them  by  virtue  of  an  order  of 
the  Superior  Court  of  Forsyth  County,  North  Carolina. 
In  the  hearing  before  Judge  Bailey  testimony  was  limited 
to  matters  subsequent  to  the  North  Carolina  decree,  al¬ 
though  respondent,  the  father,  sought  to  rely  upon  ante¬ 
cedent  facts  bearing  upon  the  mother’s  character  and  fit¬ 
ness.  The  Court  found  no  substantial  change  of  circum¬ 
stances  and  ordered  surrender  of  the  children  to  the  mother 
in  keeping  with  the  North  Carolina  decree.  On  appeal  the 
judgment  was  affirmed.  Before  the  mandate  came  down  the 
present  complaint  was  filed,  some  thirteen  months  after 
Judge  Bailey’s  order.  It  alleges  that  the  mother  is  pres¬ 
ently  unfit  to  have  custody,  as  revealed  by  recent  con- 

60  duct.  When  the  mandate  was  filed  in  the  previous 
case  an  application  was  made  to  Judge  Bailey  to 

stay  his  order.  He  referred  the  application  to  me.  After 
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hearing  a  stay  was  granted  based  upon  the  charges  against 
the  character  and  conduct  of  Mrs.  Boone  since  the  earlier 
custodial  orders,  which  it  was  deemed  raised  a  substantial 
question  as  to  the  mother’s  present  fitness  to  assume  cus¬ 
tody  and  care  of  the  children.  Although  this  Court  offered 
an  early  hearing  the  parties,  doubtless  for  good  reasons, 
let  the  case  come  to  trial  in  regular  course,  some  two  years 
after  Judge  Bailey’s  order. 

At  the  trial  evidence  of  alleged  misconduct  of  Mrs.  Boone 
prior  to  Judge  Bailey’s  order  was  offered  in  support  of  the 
complaint.  It  was  rejected  in  conformity  with  the  decision 
of  the  Court  of  Appeals  in  the  prior  case,  Boone  vs.  Boone, 
76  U.  S.  App.  D.  C.  399.  The  opinion  in  that  case  and  in 
Cook  vs.  Cook,  77  U.  S.  App.  D.  C.  388,  were  followed  as  a 
chart  for  the  trial  and  determination  of  this  case.  Ac¬ 
cordingly  affirmative  proof  in  support  of  the  charges  was 
limited  to  matters  arising  after  the  previous  order. 

Much  testimony,  orally  and  by  depositions,  was  adduced 
by  both  sides.  It  presented  a  sharp  conflict  as  to  the  con¬ 
duct,  habits  and  motives  of  Mrs.  Boone.  As  a  witness  in 
her  own  behalf,  she  gave  extensive  testimony  upon  vital 
matters  in  contradiction  of  that  offered  for  plaintiffs.  Her 
testimony,  supported  by  that  of  another  lady  living  with 
her  at  Tryon,  may  be  said  to  form  the  keystone  of  her  de¬ 
fense.  On  cross-examination  she  was  questioned,  over  ob¬ 
jections,  as  to  certain  incidents  antedating  the  prior  cus¬ 
todial  orders.  The  questions  were  allowed,  with  the 
61  understanding  that  the  answers  would  be  considered 
only  in  judging  of  her  credibility  as  a  witness.  In 
view  of  the  importance  of  her  testimony  it  became  essential 
in  evaluating  the  same  for  the  Court  to  have  such  light  as 
might  reasonably  be  shed  without  diverting  the  trial  to 
controversial  collateral  issues.  The  questions  did  elicit  in¬ 
controvertible  facts  and  circumstances  bearing  upon  the 
character  and  motives  of  the  witness,  which  clearly  would 
have  been  proper  as  to  any  other  witness  for  a  similar  pur¬ 
pose.  It  would,  I  think,  have  stretched  the  ruling  in  the 
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previous  case  beyond  all  reason  to  have  used  it  to  immunize 
this  particular  witness  against  questions  fairly  beaxing 
upon  her  credibility.  The  rule,  I  take  it,  has  reference  only 
to  the  scope  of  evidence  directly  bearing  upon  the  main 
issue. 

I  refrain  from  setting  forth  a  full  analysis  of  the  evi¬ 
dence  or  from  stating  in  detail  my  conclusions  arising  there¬ 
from.  Specific  findings  may  be  made  later,  if  necessary. 
Suffice  it  to  say  that  a  very  careful  consideration  of  all  the 
evidence  convinces  me  that  the  testimony  for  the  plaintiffs 
upon  the  issue  as  to  the  present  fitness  of  Mrs.  Boone  to 
take  over  the  care  and  custody  of  the  children  is  substan¬ 
tially  true.  Assuming,  as  was  found,  that  at  the  time  of  the 
previous  custodial  orders,  Mrs.  Boone’s  conduct  had  been 
“exemplary”  and  qualified  her  to  assume  care  of  the  chil¬ 
dren,  then  in  my  judgment  there  has  been  a  change  which 
would  render  it  against  the  best  interests  of  the  children 
for  them  now  to  go  under  her  exclusive  care. 

In  addition  to  the  formal  testimony  adduced  in  Court,  by 
consent  of  counsel  the  children  were  brought  to  my  office, 
and  under  circumstances  designed  to  put  them  at  ease,  were 
questioned  by  me.  They  appeared  to  be  healthy,  bright  and 
happy  children,  thoroughly  attuned  to  their  present 
62  environment  in  home  and  school.  The  boy  “Danny”, 
now  approaching  nine,  spoke  pleasantly  of  his 
mother,  but  expressed  a  definite  desire  to  remain  with  the 
father,  who  he  “liked  better”.  The  little  girl  “Penny”, 
approaching  six,  did  not  seem  to  remember  the  mother,  and 
no  effort  was  made  to  elicit  a  choice  by  her.  There  is  no 
doubt  of  the  love  of  these  children  for  their  father,  or  of 
his  devoted  care  for  them  since  the  unfortunate  circum¬ 
stances  leading  to  the  marital  rift  some  five  years  ago. 
Since  then  the  children  have  been  continuously  under  his 
care.  For  the  last  four  years  they  have  lived  in  Washing¬ 
ton,  where  the  father  is  serving  as  an  officer  in  the  War  De¬ 
partment.  Testimony  shows  that  the  home  and  the  care 
given  to  the  children  is  in  all  respects  beyond  criticism. 
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The  Court  of  Appeals  in  the  cases  referred  to  has  clearly 
stated  the  controlling  question  in  a  case  of  this  kind  to  be 
whether  the  welfare  of  the  children  now  requires  a  change 
in  the  custody  previously  provided,  which  depends  upon 
whether  circumstances  existing  at  the  time  of  the  earlier 
adjudication  have  changed-  I  have  stated  one  important 
change.  There  are  others.  The  children  are  two  years 
older,  but  still  of  tender  ages.  They  have  become 
thoroughly  accustomed  to  their  present  home.  They  are 
well  established  in  excellent  schools.  Their  associations  and 
environment  are  of  the  best.  The  oldest  child  does  not  wish 
to  go  to  the  mother.  He  wants  to  remain  with  the  father. 
Both  have  a  strong  attachment  for  the  father.  They  seem 
to  be  thoroughly  contented  and  happy.  The  psychological 
reaction  to  a  change  cannot  be  predicted,  but  their  unusual 
brightness  might  be  an  element  to  render  them  very  sensi¬ 
tive  and  prevent  a  happy  adjustment. 

For  all  these  reasons  I  believe  there  has  been  a 
63  sufficient  change  in  circumstances  to  now  require  the 
exercise  of  an  independent  judgment  as  to  what  order 
will  best  promote  the  welfare  of  the  children  (Cook  vs. 
Cook).  Most  thoughtful  consideration  convinces  me  that 
they  should  remain  with  the  father.  Possibly  the  mother 
would  give  them  the  best  of  care,  but  there  is  no  certainty. 
If  she  did,  doubt  would  still  remain  as  to  how  the  children 
would  adjust  themselves  to  the  drastic  changes  necessarily 
occurring  in  their  lives.  Why  should  such  chances  be  taken 
'by  this  court,  whose  sole  duty  is  to  protect  the  children  and 
do  what  is  best  for  themf  There  is  no  need  to  take  those 
chances.  For  five  years  the  devoted  care  of  the  father  has 
brought  about  an  adjustment  in  the  lives  of  these  children 
which  assures  their  continued  welfare  and  happiness. 

A  judgment  with  proper  findings  will  be  entered  in  ac¬ 
cordance  with  these  views. 

JAMES  M.  PROCTOR 
April  27, 1944.  Justice 

•  ••••••••• 
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64  Filed  Jul  5  1944 

Memo 

I  will  sign  the  proposed  Findings  of  Fact  and  Conclu¬ 
sions  of  Law  submitted  in  behalf  of  the  children  and  Major 
Boone. 

As  to  the  Final  Judgment,  I  think  only  one-half  of  the 
cost  of  the  stenographic  report  of  the  trial  should  be  as¬ 
sessed  against  Mrs.  Boone. 

Although  sole  custody  of  the  children  should  be  awarded 
to  Major  Boone,  the  right  should  be  given  Mrs.  Boone  to 
visit  them  at  their  home  at  mutually  convenient  times,  pre¬ 
viously  arranged. 

Please  present  final  papers  for  signature  Friday  morn¬ 
ing,  July  7th. 

JAMES  M.  PROCTOR 
Justice . 

July  5, 1944. 

•  •*••**#*# 

65  Filed  Jul  7  1944 

Proposed  Findings  of  Fact  Submitted  on  Behalf  of  Martha 
Lightner  Boone ,  Intervenor  Defendant. 

1.  Martha  Lightner  Boone,  intervenor  defendant,  and 
Daniel  F.  Boone,  defendant,  were  lawfully  married  on  the 
lltli  day  of  July,  1932.  The  infant  plaintiffs  herein  were 
born  of  this  marriage.  Daniel  Lightner  Boone  was  born 
May  23,  1934,  and  Martha  Penelope  Boone  was  born  Sep¬ 
tember  14, 1938. 

2.  From  July  11,  1932,  said  intervenor  defendant  and  de¬ 
fendant  lived  together  as  man  and  wife  until  April  13, 1939, 
when  they  separated  by  agreement,  and  since  that  date,  they 
have  lived  separate  and  apart  from  each  other.  Pursuant 
to  said  separation  agreement,  the  defendant  had  custody 
of  said  children  from  September  30,  1939,  to  July,  1941. 
Said  children  lived  with  him  in  Winston-Salem,  North  Caro¬ 
lina,  and  Washington,  D.  C.,  with  the  privilege  to  their 
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mother  to  visit  them  at  stated  intervals,  which  privilege  she 
exercised  during  said  period. 

3.  On  April  15, 1941,  the  defendant  filed  a  proceeding  for 
divorce  against  the  intervenor  defendant  in  the  Superior 
Court  of  Forsyth  County,  North  Carolina.  After  sum¬ 
mons,  the  intervenor  defendant  appeared  in  said  proceed¬ 
ing,  filed  an  answer,  claiming  that  custody  of  said 

66  minor  children  should  he  committed  to  her,  and  that 
she  was  the  proper  and  fit  custodian,  qualified  to  have 
control  of  said  children.  Also  that  it  was  to  the  interest  of 
the  children  to  be  so  committed  to  her  custody  and  taken 
from  the  custody  of  their  father. 

4.  The  above  proceeding  came  on  for  hearing  in  said  Su¬ 
perior  Court  of  Forsyth  County,  North  Carolina,  and  there 
has  been  submitted  to  this  Court  a  duly  authenticated  rec¬ 
ord  of  the  proceedings  in  said  Court,  from  which  record 
this  Court  finds  said  Superior  Court  of  North  Carolina  as¬ 
serted  and  had  complete  jurisdiction  of  said  proceeding  and 
the  parties  thereto,  including  the  custody  of  said  minor 
children ;  that  the  intervenor  defendant  and  said  defendant 
herein  were  at  the  time  of  the  institution  of  said  action  in 
Forsyth  County,  North  Carolina,  citizens  and  residents  of 
North  Carolina,  and  duly  appeared  in  said  Court  in  person 
and  by  counsel,  and  participated  therein ;  that  after  a  due 
hearing  of  the  parties  and  their  counsel,  and  the  evidence 
offered  by  both,  the  said  Superior  Court  entered  its  order 
awarding  custody  of  said  minor  children  to  Martha  Light- 
ner  Boone,  said  order  being  dated  the  2d  day  of  July,  1941, 
and  holding  in  part  that  said  Martha  Lightner  Boone  was 
on  said  date  “a  fit  and  suitable  person  to  have  the  care, 
custody  and  control  of  said  children,  and  that  the  interests 
and  welfare  of  said  children  will  be  better  subserved  and 
promoted  by  awarding  their  custody  to  defendant  herein 
(being  the  intervenor  defendant  herein)  rather  than  to  the 
plaintiff”  (being  the  defendant  herein). 

5.  Prior  to  the  entry  of  said  order  by  the  Superior  Court 
of  North  Carolina,  the  defendant  herein  had  become  an  of- 
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ficer  of  the  United  States  Army  on  or  about  November  8, 
1940,  and  on  or  about  that  date  had  removed  the  infant 
plaintiffs  theretofore  living  with  him  at  Winston-Salem, 
North  Carolina,  to  a  temporary  residence  in  an  apartment 
house  in  the  District  of  Columbia ;  that  the  removal  of  said 
children  and  of  the  defendant  to  said  temporary  residence 
in  the  District  of  Columbia  did  not  affect  or  change  the 
domicile  of  said  defendant,  or  said  children,  in 
67  Forsyth  County,  North  Carolina,  where  the  suit  re¬ 
lating  to  their  custody  was  pending  for  hearing  and 
decision,  and  where  said  suit  was  later  brought  to  a  hearing 
and  decided  on  July  2, 1941,  by  which  decision,  the  custody 
of  said  children  was  awarded  to  their  mother. 

6.  The  Court  further  finds  that  the  defendant  herein  was 
notified  of  the  decision  by  said  Superior  Court  of  Forsyth 
County,  but  failed  and  refused  to  perform  the  terms  of  the 
order  of  said  Court  awarding  custody  of  said  children  to 
their  mother,  and  has  continuously  since  the  date  of  the 
order  of  said  Court,  namely,  July  2,  1941,  retained  the  cus¬ 
tody  of  said  children  in  the  District  of  Columbia. 

7.  On  February  5,  1942,  the  intervenor  defendant  herein 
filed  a  petition  in  this  Court  against  the  defendant  for  a 
writ  of  habeas  corpus,  being  Habeas  Corpus  No.  2240.  Upon 
a  hearing  of  said  petition  and  answer,  and  upon  testimony 
taken  in  open  court,  an  order  was  duly  passed  by  this  Court 
on  the  13th  day  of  March,  1942,  granting  said  writ  and  or¬ 
dering  said  defendant  to  deliver  the  infant  plaintiffs  herein 
to  their  mother.  An  appeal  was  prosecuted  from  said  order 
to  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  and  by  the  judgment  of  said  Court,  said  order 
was  affirmed  on  the  30th  day  of  November,  1942.  The  de¬ 
fendant  herein  has  failed  to  comply  with  said  order,  and 
has  continuously  disobeyed  the  same,  as  well  as  the  order 
awarding  custody  passed  by  the  Superior  Court  of  Forsyth 
County,  North  Carolina. 

8.  There  has  been  no  substantial  change  in  the  situation 
of  the  intervenor  defendant,  or  in  respect  of  her  ability  to 
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provide  and  maintain  said  children  in  a  manner  calculated 
to  best  serve  their  interests. 

9.  While  the  home  in  which  the  infant  plaintiffs  reside 
with  their  father  is  a  substantial  property,  situated  in  a 
good  residence  neighborhood,  the  defendant  does  not  own, 
or  hold  title  to  said  property,  and  has  no  substantial  equity 
therein,  having  conveyed  the  title  since  the  said  petition  for 
habeas  corpus  was  filed. 

68  10.  The  defendant  has  also,  since  the  decision  of 

this  Court  upon  said  writ  of  habeas  corpus,  been 
adjudged  in  default  in  respect  to  two  trust  funds  held  by 
him  in  which  his  said  children  were  beneficiaries,  and  there 
is  outstanding  against  him  a  judgment  for  Eleven  thousand 
dollars  ($11,000)  entered  by  the  Superior  Court  of  Hender¬ 
son  County,  State  of  North  Carolina,  on  the  25th  day  of 
May,  1942. 

11.  The  conduct  and  life  of  the  intervenor  defendant 
since  the  entry  of  the  order  of  this  Court  in  said  habeas 
corpus  proceeding  has  been  exemplary  and  above  reproach. 
There  has  been  no  substantial  change  in  her  financial  con¬ 
dition,  and  she  is  able  financially  and  morally  to  take  care 
of  and  provide  for  said  children. 

12.  While  this  suit  was  brought  in  the  name  of  the  infant 
plaintiffs  by  Ora  V.  Buzbee  next  friend,  the  expenses  in¬ 
cident  thereto  were  paid  by  the  defendant,  who  likewise 
arranged  for  the  employment  of  counsel,  and  in  fact  has 
prosecuted  this  action  as  the  real  moving  party. 

Conclusions  of  Law 

Upon  the  foregoing  facts,  the  Court  concludes  as  a  mat¬ 
ter  of  law  that  the  intervenor  defendant  is  entitled  to  the 
custody  of  said  children. 

The  foregoing  findings  and  conclusions  were  submitted 
in  behalf  of  defendant  Martha  Lightner  Boone,  and  are 
refused. 

PROCTOR,  J. 

July  7/1944. 

•  ••••••••• 
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69  Filed  Jul  7  1944 
Findings  of  Fact  md  Conclusions  of  Law 

Findings  of  Fact 

1.  Defendant  Daniel  F.  Boone  and  intervenor  defendant 
Martha  Lightner  Boone  are  husband  and  wife. 

2.  Infant  plaintiffs  Daniel  Lightner  Boone  and  Martha 
Penelope  Boone  are  the  lawfful  issue  of  the  marriage  of  the 
above-named  defendants. 

3.  Daniel  Lightner  Boone  was  born  on  May  23,  1935. 

4.  Martha  Penelope  Boone  was  born  September  14,  1938. 

5.  Defendant  Daniel  F.  Boone  and  intervenor  defendant 
Martha  Lightner  Boone  ceased  to  live  together  or  cohabit 
as  husband  and  wife  in  the  month  of  April,  1939.  «A  deed  of 
separation  and  property  settlment  was  on  the  30th  of  Sep¬ 
tember,  1939,  entered  into  between  the  defendants,  which 
deed  among  other  things  stated  that  the  defendant  Daniel 
F.  Boone  was  to  have  “unconditional”,  “custody  and  con¬ 
trol”  of  the  infant  plaintiffs. 

6.  The  infant  plaintiffs  have  actually  and  continuously 
resided  in  the  District  of  Columbia  with  their  father,  the 
defendant  Daniel  F.  Boone,  since  November,  1940. 

7.  The  children  have  a  strong  attachment  for  their  father, 
are  thoroughly  accustomed  to  their  present  home;  their 
associations  and  environments  are  of  the  best ;  they  are  well 

established  in  excellent  schools  and  reside  in  close 

70  proximity  to  excellent  Army  hospitals,  to  which  they 
have  access  as  children  of  an  Army  officer. 

8.  The  oldest  child  does  not  wish  to  live  with  the  mother 
but  wants  to  remain  with  the  father. 

9.  The  youngest  child  does  not  remember  her  mother. 

10.  The  devoted  care  of  the  father  for  the  last  five  years 
have  brought  about  an  adjustment  in  the  lives  of  these 
children  which  assures  their  continued  welfare  and  happi¬ 
ness. 

11.  The  testimony  of  witnesses  for  the  plaintiffs  as  to  the 
unfitness  of  the  defendant  Martha  Lightner  Boone  to  take 
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over  the  care  and  custody  of  the  infant  plaintiffs  is  substan¬ 
tially  true. 

12.  The  testimony  of  the  defendant  Martha  Lightner 
Boone  and  her  supporting  witnesses  as  to  her  present  fit¬ 
ness  to  take  over  the  care  and  custody  of  the  infant  plain¬ 
tiffs  is  unconvincing. 

13.  Since  the  previous  orders  in  regard  to  the  custody  of 
children  there  have  been  such  substantial  changes  effecting 
their  welfare  as  render  it  against  the  best  interests  of  these 
children  for  their  custodv  to  be  awarded  to  their  mother. 

14.  The  mother  at  the  present  time  is  not  the  proper  per¬ 
son  to  have  the  custody  of  the  infant  plantiffs. 

15.  The  father  is  the  proper  and  suitable  person  to  have 
the  sole  custody  of  the  infant  plaintiffs. 

Conclusions  of  Law 

1.  The  Court  has  jurisdiction  of  the  parties  and  the  sub¬ 
ject  matter  of  the  action. 

2.  The  motion  of  the  intcrvenor  defendant  to  dismiss,  in¬ 
corporated  in  her  answer  to  the  complaint,  will  be  over¬ 
ruled. 

3.  The  prayers  of  the  infant  plaintiffs  for  protection  and 
to  determine  their  custody  will  be  granted. 

4.  The  preliminary  injunction  issued  herein  against  the 
defendant  Daniel  F.  Boone  will  be  dissolved. 

5.  That  the  present  welfare  of  the  infant  plaintiffs  would 
be  best  served  by  awarding  their  sole  custody  to  their 

father 

71  6.  The  present  exclusive  custody  of  the  infant 

plaintiffs  will  be  awarded  upon  their  complaint  to 
the  father,  Daniel  F.  Boone. 

JAMES  M.  PROCTOR, 
Justice. 

Date  July  7,  1944. 
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72  Filed  Jul  7  1944 

Final  Judgment  For  Protection  of  Infants,  and  Awarding 

Their  Custody. 

This  action  came  on  for  final  hearing  upon  the  pleadings, 
depositions  filed  herein,  and  the  testimony  and  evidence  of 
the  parties  and  their  witnesses,  offered  and  received  in 
open  court  as  to  such  issues  raised  by  the  pleadings  as  were 
permitted  by  the  Court;  and  upon  consideration  thereof, 
after  argument  of  counsel,  it  is  this  7th  day  of  July,  1944. 

Adjudged  and  Ordered,  that  the  motion  of  the  Intervenor 
defendant  Martha  Lightner  Boone  to  dismiss  the  complaint 
be  and  the  same  is  hereby  overruled;  it  is  further 

Adjudged  and  Ordered,  that  the  sole  custody  of  the  in¬ 
fant  plaintiffs,  Daniel  Lightner  Boone,  and  Martha  Pene¬ 
lope  Boone  be  and  is  hereby  awarded  to  their  father,  the 
defendant  Daniel  F.  Boone,  upon  the  complaint  and  counter¬ 
claim;  it  is  further 

Adjudged  and  Ordered,  that  the  preliminary  injunction 
issued  herein  by  the  Court  on  the  8th  day  of  April,  1943,  be 
and  the  same  is  hereby  dissolved;  it  is  further 

Adjudged  and  Ordered,  that  the  intervenor  defendant, 
Martha  Lightner  Boone,  shall  have  the  right  to  visit  the 
said  infant  plaintiffs  at  their  home  at  times  mutually  con¬ 
venient  to  her  and  defendant,  Daniel  F.  Boone,  to  be  pre¬ 
viously  arranged;  and  it  is  further 

73  Adjudged  and  Ordered,  that  the  costs  of  the  steno¬ 
graphic  report  of  this  action  in  the  sum  of  $430.00  be, 

and  the  same  hereby  is,  approved  as  costs  in  this  action,  and 
that  one-half  thereof,  or  the  sum  of  $215.00  be,  and  the  same 
hereby  is,  assessed  as  costs  against  the  intervenor  defen¬ 
dant,  Martha  Lightner  Boone. 

Bv  the  Court : 

JAMES  M.  PROCTOR, 
Justice. 
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Seen  by  ns : 

RICHARD  E.  WELLFORD, 

Attorneys  for  Plaintiffs. 

THOS.  H.  PATTERSON, 

Attorney  for  defendant ,  Daniel  F.  Boone. 


Attorneys  for  Intervenor  defendant , 

Martha  Lightner  Boone. 

•  ••••••••• 

86  Filed  Sep  13  1944 

Order  For  The  Transmittal  of  Original  Exhibits 
In  Lieu  of  Copies 

Upon  the  application  of  intervenor-defendant,  by  her  at¬ 
torneys,  it  is,  by  the  Court,  this  13th  day  of  September,  1944, 

ORDERED  that  the  original  exhibits  designated  for  in¬ 
clusion  in  the  record  on  appeal  herein  be  sent  by  the  Clerk 
of  this  Court  to  the  United  States  Court  of  Appeals,  for 
the  District  of  Columbia,  in  lieu  of  copies  thereof. 

F.  DICKINSON  LETTS 
Justice. 

No  objection : 

RICHARD  E.  WELLFORD, 

Attorney  for  Plaintiff. 

THOS.  H.  PATTERSON, 

Attorney  for  Defendant ,  Daniel  F.  Boone . 

Presented  by: 

BRANDENBURG  &  BRANDENBURG, 

By :  A.  LECKIE  COX, 

Attorneys  for  Intervenor  Defendant. 

*•••••••*# 
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Filed  Aug  1  1944 
Exhibit  F 


CA-19,264 


Thursday 

8/10/39 

Martha  dearest,  your  letter  came  this  a.  m.  and  here  is 
an  answer  by  return  mail — is  that  not  proof  of 4 ‘true  love”? 

Such  warnings — even  if  a  cake  can’t  be  eaten  entirely,  is 
it  not  fair  to  nibble  the  icing?  and  the  flavor  remains  good 
and  sweet. 

I  knew  that  Daniel  Boone  had  donned  his  fur  cap, 

389  took  his  old  squirrel  rifle  off  the  pegs  and  was  usin’ 
’round  N.  Y.  and  Brooklyn  way — in  fact  thought  he 

might  have  slipped  my  letter  to  you  in  his  hunting  bag. 

Hence  I  understand  your  lawyer’s  advice — will  use  what 
patience  I  can  until  latter  half  of  Sept. — that  is  a  long  way 
off  though  and  in  the  meantime  you  are  so  damned  suscep¬ 
tible  to  professional  men — Doctors,  lawyers  etc.  Can’t  I 
take  on  some  slight  glamor  of  a  profession,  since  I’m 

390  the  son  of  a  minister;  or  because  I  was  once  in  ad¬ 
vertising?  The  competition  is  fierce,  but  the  stake 

worth  all  efforts.  In  fact  I  would  give  anything  to  be  there 
to  receive  the  kiss,  you  so  sweetly  sent,  in  person. 

Martha,  you  are  a  very  charming,  interesting  and  beauti¬ 
ful  girl — which  is  the  polite  method  of  saying  that  you  pos¬ 
sess  the  trinity  of  the  female,  mind  spirit  and  body, 

391  How’s  that  for  being  personal  on  short  notice? 
Again,  it  must  be  true  love  on  my  part,  and  magic 

allure  on  yours.  While  you  are  sitting  by  the  fire  please 
write  me  again — but  mark  the  envelope  “Personal.” 

Lots  of  love  and  longing  for  you. 

Turner 
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CA-19,264 

Exhibit  G. 

393  Turner  Jones 

Portland,  Maine 

Thursday  27th 

Martha,  my  dear,  it  was  good  hearing  your  voice  the  other 
night,  but  a  poor  substitute  for  seeing  you  and  I  had  so 
hoped  that  you  were  yet  in  town.  What  is  the  old  poem 
about,  talk  is  sweet,  but  lips  never  speak  when  they  can 
kiss — of  course  there  was  both  meter  and  rhyme  before  my 
memory  sifted  both  out. 

394  Am  deeply  interested  in  the  choir  though  in  your 
particular  case  I  favor  a  duet  over  a  quartette.  I 

have  to  be  in  N.  Y.  several  days  between  Oct  20-31 — but  if 
you  come  up  in  Sept  please  make  it  the  latter  half  of  the 
month  and  let  me  meet  you  there. 

Please  Martha,  let  me  have  a  note  from  you — not  just  a 
card — 

395  Address :  c/o  The  Coca-Cola  Bottling  Plants,  Inc. 
650  Main  St.  South  Portland  Me. — mark  “personal” 

then  no  one  will  ever  open  it. 

Draw  me  a  diagram  of  your  home,  show  me  my  room 
when  I  come  down. 

Devotedly 


Turner 


59 


Filed  Aug  1 1944 

•  Pltf.  Ex.  T 

'  CA-19,264 

415  Mr.  Robert  Burnett, 

c/o  Southern  Bell  Telephone  Co.  . 

Columbia,  South  Carolina. 

414  Dear  Bob — 

Would  you  be  interested  in  a  possible  recoup  of  finances 
next  Saturday  night — Dor  goes  north  next  week  so  it  looks 
like  ‘‘Custer’s  last  stand” — and  I’d  love  to  feed  you  dinner 
\r  tOO. 

The  boat  races  were  dandy — but  too  dustry  for  me. 
Where  were  you? 

My  cribbage  is  showing  a  decided  up-trend — and  please 
do  come  home  this  weekend — I  can  make  sense,  (I  think) 
though  you’ve  got  me  beat  on  these  apples! 

Martha. 

Filed  Aug  1  1944 
Pff.  Ex.  T(a) 

CA-19,264 
Wednesday  evening 

Please  excuse  the  scented  stationery  but  tis  all  I  have 
here  in  the  office  at  the  moment.  In  fact  tis  all  I  have  any¬ 
where. 

The  recouperation  would  be  great  fun — the  most  enjoy¬ 
able  bridge  I’ve  had  in  years — but  alas  I  don’t  see  how  I 
shall  be  able  to  be  in  Tryon  this  coming  week-end.  Also 
I’d  love  to  have  you  feed  me  dinner.  Seems  working  has  its 
drawbacks,  but  its  a  case  of  working  here  in  the  office  either 
this  week-end  or  the  next,  and  the  “next”  is  Labor  Day 
which  means  its  chosen. 


416 


Dear  Martha — 


i 
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Please  express  my  regrets  to  Dorothy  and  Clarence,  but 
she  (Dorothy)  will  be  back  sometime  and  we  can  continue 
the  feud. 

Bob. 

•  •  ••••#••• 


n. 

EXCERPTS  FROM  DEPOSITIONS  AND  TESTIMONY. 

Deposition  of  Martha  Lightner  Boone 

92  Washington,  D.  C. 

Friday,  October  15,  1943 

•  •••*••••• 

93  Martha  Lightner  Boone,  intervener  defendant,  was 
called  for  examination  by  counsel  for  the  plaintiffs 

and,  after  having  been  first  duly  sworn  by  the  notary,  was 
examined  and  testified  as  follows : 

Examination  on  Behalf  of  the  Plaintiffs. 

By  Mr.  Wellford: 

Q.  Your  name  is  Martha  Boone?  A.  Yes,  sir. 

Q.  Would  you  talk  loud  enough  so  that  we  can  hear  you 
here?  A.  Yes,  sir. 

Q.  Where  do  you  live  now?  A.  I  live  in  Tryon,  North 
Carolina. 

Q.  You  are  a  defendant  in  this  case? 

Mr.  Koenigsberger :  Intervener  defendant. 

Mr.  Wellford:  She  intervened  as  defendant  in  the  case. 
Mr.  Denit:  One  of  the  defendants. 

By  Mr.  Wellford: 

94  Q.  I  said,  you  are  a  defendant  in  this  case?  A. 
Yes. 

Q.  That  is  true?  A.  Yes,  Mr.  Wellford. 

Q.  Mr.  J.  Shipman,  do  you  know  him?  A.  Yes,  sir. 
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Q.  Who  is  he?  A.  He  is  an  attorney  in  Hendersonville, 
North  Carolina. 

Q.  He  is  one  of  your  attorneys  in  this  case,  isnt’  he?  A. 
Yes,  sir. 

Q.  In  your  answer  that  you  filed  in  this  case — you  are 
familiar  with  that,  are  you  not,  with  your  answer?  A.  Yes, 
sir,  I  believe  I  am. 

Q.  The  things  stated  in  there  are  true?  A.  Yes,  sir. 

Q.  When  were  you  married  to  Major  Boone?  A.  July 
11, 1932. 

Q.  When  was  your  first  child  born,  Mrs.  Boone  ?  A.  May 
22, 1934. 

Q.  When  was  the  second  child  born?  A.  September  14, 
1938. 

Q.  When  did  you  and  Major  Boone  separate?  A.  April 
15,  1939. 

95  Q.  That  would  make  your  child  about  9  months  old, 
your  last  child,  when  you  separated?  A.  Yes,  sir. 

Q.  Do  you  know  a  Dr.  Jervey? 

Mr.  Denit:  We  object  to  that. 

Mr.  Wellford :  Now,  you  may  answer  the  question. 

Mr.  Denit :  You  may  answer  yes  or  no. 

The  Witness :  Yes,  sir ;  I  do. 

By  Mr.  Wellford: 

Q.  You  know  Dr.  Jervey?  A.  Yes,  sir. 

Q.  Mrs.  Boone,  I  hand  you  a  picture  here,  and  ask  you 
if  you  can  identify  the  person — 

Mr.  Denit :  I  object  to  the  question,  and  advise  the  wit¬ 
ness  that  she  is  not  required  to  answer. 

The  Witness:  I  refuse  to  answer  on  advice  of  counsel. 

By  Mi*.  Wellford: 

Q.  You  refuse  to  answer  the  question  on  the  advice  of 
counsel?  A.  I  do. 

Q.  Read  what  is  on  the  back  of  that  and  tell  me  whether 
that  is  Mr.  Shipman’s  signature? 
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Mr.  Denit:  I  object  to  that,  and  advise  the  witness  she 
is  not  required  to  answer. 

The  Witnes :  •  I  refuse  to  answer,  on  advice  of  counsel. 

96  By  Mr.  Wellford: 

Q.  Is  that  the  only  ground  you  refuse  to  answer  on?  A. 

I  don’t  believe  I  would  know  Mr.  Shipman’s  signature,  at 
any  rate. 

Q.  He  is  your  counsel?  A.  I  never  noticed  it  partic¬ 
ularly.  I  could  not  identify  it. 

Mr.  Wellford:  Will  you  mark  this  as  Plaintiff’s  exhibit 
1,  Martha  Boone  deposition,  for  identification? 

(Photograph  marked  Plaintiff’s  exhibit  1,  Martha  Boone, 
for  identification,  and  same  was  retained  by  counsel  for  the 
plaintiffs.) 

Mr.  Wellford:  Let  the  record  show  that  this  exhibit  1 
is  the  picture  as  to  which  the  witness  refused  to  answer,  on 
the  ground  that  she  gave. 

By  Mr.  Wellford : 

Q.  Mrs.  Boone,  do  you  know  a  man  by  the  name  of  Wil¬ 
liam  Pashley?  A.  I  used  to  know  him. 

Q.  I  show  you  a  picture  here  and  ask  you  if  that  is  a  pic¬ 
ture  of  you  and  William  Pashley? 

Mr.  Denit :  I  object  to  that,  and  advise  the  witness  that 
she  is  just  not  required  to  answer. 

The  Witness:  I  refuse  to  answer,  on  advice  of  counsel. 
Mr.  Wellford:  Mark  this  Plaintiff’s  Exhibit  2, 

97  Martha  Boone  deposition,  for  identification,  and  let 
the  record  show  that  it  is  a  picture  as  to  which  the 

witness  refused  to  answer,  on  the  advice  of  counsel. 

(Photograph  marked  Plaintiff’s  exhibit  2,  Martha  Boone, 
for  identification,  and  same  was  retained  by  counsel  for  the  ' 
Plaintiffs.) 
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By  Mr.  Wellford: 

Q.  Mrs.  Boone,  I  show  you  what  appears  to  be  a  letter 
written  in  longhand,  five  pages,  written  on  both  sides  and 
signed.  “ Martha”,  and  ask  you  if  that  is  your  signature? 

Mr.  Denit :  Just  a  moment.  What  is  the  date  of  this? 

Mr.  Wellford:  It  states  on  the  front,  “Tuesday  Night, 
12  Midnight.”  That  is  all. 

Mr.  Denit :  I  object. 

The  Witness :  I  refuse  to  answer,  on  advice  of  counsel. 

Mr.  Wellford  (To  Mr.* Denit):  Did  you  advise  her  not 
to  answer?  I  want  the  record  to  show  that  because  the  rule 
provides  for  such  things. 

Mr.  Denit :  I  have  advised  the  witness,  and  let  the  record 
so  show,  that  she  is  not  required  to  answer  any  questions 
concerning  matters  which  occurred  prior  to  the  decree 
signed  by  Judge  Bailey  in  the  habeas  corpus  case. 

98  By  Mr.  Wellford: 

Q.  Then  you  refuse  to  answer  in  regard  to  that  letter? 
A.  On  the  basis  that  the  date  is  not  on  the  letter,  which  I 
know  is  prior  to  the  time  that  Judge  Bailey  signed  his  judg¬ 
ment,  I  refuse  to  answer. 

Mr.  Wellford  (To  the  notary) :  Will  you  mark  that 
Plaintiff’s  Exhibit  3  for  identification,  Martha  Boone  depo¬ 
sition? 

(Letter,  undated,  marked  Plaintiff’s  Exhibit  3  for  identi¬ 
fication,  Martha  Boone,  and  same  was  retained  by  counsel 
for  the  plaintiffs.) 

\ 

Mr.  Wellford :  And  note  that  that  is  the  letter  as  to  which 
the  plaintiff  refused  to  answer. 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  you  filed  this  letter  in  your  answer,  a  copy 
of  it,  and  you  said  that  what  you  filed  in  your  answer  was 
true.  Do  you  want  to  withdraw  that,  and  identify  or  not 
identify  this  letter? 
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Mr.  Denit :  Let  me  see  the  letter. 

She  filed  a  copy  of  this? 

Mr.  Wellford :  Yes,  a  copy  of  it  was  filed. 

Mr.  Denit:  No,  indeed. 

Mr.  Wellford:  Well,  the  answer  will  speak  for  itself. 
You  look  through  your  238  pages  and  you  will  find  it ‘in 
there,  and  you  made  it  a  part  of  your  answer. 

By  Mr.  Wellford: 

99  Q.  Mrs.  Boone,  in  your  answer — that  is  page  39, 

Mr.  Denit,  in  this  big  thing  that  you  filed — 

Mr.  Denit:  That  is  the  transcript  of  the  record  in  the 
court  in  North  Carolina. 

Mr.  Wellford:  That  is  all  right;  it  is  her  answer  in  this 
cause. 

My  Mr.  Wellford: 

Q.  In  your  answer  you  filed  what  purports  to  be  an  af¬ 
fidavit  that  was  made  by  you.  It  is  found  on  page  37  of  the 
exhibits,  which  you  make  a  part  of  your  answer,  and  there 
on  page  39  you  state  as  follows : 

‘‘That  both  the  plaintiff  and  his  counsel  there  stated  to 
the  deponent  that  they  would  not  expect  her” — this  is  your 
deposition. 

— “to  yield  the  custody  for  a  period  in  excess  of  two 
years,  and  they  wanted  her  to  have  the  custody  of  her 
children  and  they  suggested  a  two-year  period  as  being  suf¬ 
ficient  for  deponent” — meaning  you. 

“to  establish  the  fact  that  her  conduct  during  such  period 
was  above  reproach.” 

What  did  you  mean  by  that  statement? 

Mr.  Denit :  We  object  to  that,  and  advise  the  witness  that 
she  is  not  required  to  answer. 

The  Witness :  I  refuse  to  answer,  on  advice  of  counsel. 
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100  By  Mr.  Wellford: 

Q.  I  wish  to  call  your  attention  to  page  45  of  the  same  ex¬ 
hibits  to  your  answer,  where  the  same  statement  is  made, 
and  I  quote : 

“For  a  two-year  period  as  being  sufficient  for  deponent 
to  establish  the  fact  that  her  conduct  during  said  period 
was  unquestionable  and  above  reproach.’ 7 

Mr.  Denit:  What  is  the  question? 

By  Mr.  Wellford: 

Q.  I  ask  you  what  you  meant  by  that  in  your  affidavit. 

Mr.  Denit :  We  object  to  that,  and  advise  the  witness  she 
is  not  required  to  answer. 

The  Witness :  I  refuse  to  answer,  on  advice  of  counsel. 
By  Mr.  Wellford : 

Q.  Mrs.  Boone,  on  the  30th  day  of  September,  1939,  you 
entered  into  a  stipulation  agreement,  a  copy  of  which  you 
filed  with  your  answer,  found  on  pages  66  and  67,  in  which 
you  turned  over  the  exclusive,  absolute  custody  of  your 
children  to  your  husband,  Major  Boone.  WTiy  did  you  do 
that? 

Mr.  Denit:  We  object  to  that,  and  advise  the  witness 
that  she  is  not  required  to  answer. 

The  Witness :  I  refuse  to  answer  on  advice  of  counsel. 

By  Mr.  Wellford: 

Q.You  filed  in  your  answer,  on  page  184,  a  part  of 

101  the  record  which  states  as  follows,  and  I  want  to  ask 
you  if  you  were  present  when  this  statement  was 

made : 

“Mr.  Boone:  Theodore,  do  you  believe  that  McCown  is 
sexually  interested  in  Martha? 

“Mr.  Lightner:  Believe  it!  I  mean,  she  told  me  so  her¬ 
self,  so  I  believe  it. 

“Mr.  Boone:  Do  you  know  that  he  is  a  twice-divorced 
guy? 
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“Mr.  Lightner:  I  have  no  doubt  about  that. 

“Mr.  Boone:  She  told  you  that  she  is  probably  not  in 
love  with  him? 

“Mr.  Lightner:  Yes  sir,  she  said  that.” 

Were  you  present  when  that  examination  was  made? 

Mr.  Denit:  I  object  to  that,  and  advise  the  witness  that 
she  is  not  required  to  answer. 

The  Witness :  I  refuse  to  answer,  on  advice  of  counsel. 

Mr.  Denit:  I  want  to  say,  on  the  record,  that  vre  shall 
ask  the  court  to  assess  the  costs  of  this  examination,  rela¬ 
tive  to  any  matters  that  transpired  prior  to  Judge  Bailey’s 
decree,  against  the  plaintiffs. 

Mr.  Wellford:  I  intend  to  ask  the  Court  to  not  only 
assess  the  costs  against  her,  but  against  counsel  for  advis¬ 
ing  her  not  to  answer.  The  rule  so  provides. 

By  Mr.  Wellford: 

Q.  Do  you  know  Mrs.  Eugene  Laycock?  A.  I  knew 
102  Mrs.  Laycock  prior  to  Judge  Bailey’s  decision. 

Q.  What  has  Judge  Bailey’s  decision  got  to  do 
with  it?  A.  My  counsel  has  advised  me  to  answer  only 
questions  regarding  things  which  have  taken  place  since 
Judge  Bailey’s  decision. 

Q.  You  will  answer  the  questions  that  I  put  or  refuse  to 
answer  them.  Your  counsel  will  make  the  objection  when 
he  sees  fit.  There  are  certain  rights  that  we  have  here.  A. 
Yes,  Mr.  Wellford;  I  know  that  from  the  past. 

Q.  What  was  the  relationship  between  you  and  Mrs.  Lay¬ 
cock? 

Mr.  Denit :  We  object  to  that,  and  advise  the  witness  that 
she  is  not  required  to  answer.  A.  I  refuse  to  answer,  on 
the  advice  of  counsel. 

By  Mr.  Wellford: 

Q.  Do  you  know  a  man  by  the  name  of  Williams,  Theo¬ 
dore  E.  Williams?  A.  I  believe  I  met  a  soldier  who  alleged 
that  that  was  his  name. 
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Q.  Did  he  have  a  man  with  him  by  the  name  of  Land- 
garten?  A.  I  don’t  remember  that  name  at  all.  I 

103  don’t  believe  I  ever  heard  that  name. 

Q.  You  met  them  recently?  A.  Yes,  sir. 

Q.  Where?  A.  In  Tryon. 

Q.  Did  you  have  any  drinks  with  them?  A.  No,  sir. 

Q.  You  never  had  any?  A.  None  at  all. 

Q.  How  many  beer  gardens  are  there  in  Tryon?  A.  I 
don’t  believe  we  have  any  beer  gardens  of  any  kind. 

Q.  Do  you  drink  anything  at  all  ?  A.  I  do  not,  no  intoxi¬ 
cating  liquors  of  any  kind. 

Q.  Since  when  have  you  stopped?  A.  Since  I  realized 
that  Major  Boone  had  determined  to  make  an  issue  out  of 
any  use,  to  the  slightest  degree  and  in  the  utmost  modera¬ 
tion,  of  any  sort  of  wine  or  beer  or  liquor. 

Q.  When  was  that?  A.  Approximately  when  I  read  the 
suit  now  in  process. 

Q.  Then  you  did  drink  prior  to  the  filing  of  this  suit?  A. 
Prior  to  the  filing  of  this  suit  I  took  a  very  occasional  high¬ 
ball  and  an  occasional  glass  of  beer,  never  more  than 

104  one  highball  in  an  evening  or  one  bottle  of  beer? 

Q.  Have  you  ever  been  drunk?  A.  Never  since 
Judge  Bailey’s  decision. 

Q.  Have  you  ever  been  drunk  prior  to  Judge  Bailey’s 
decision? 

Mr.  Denit :  I  object  to  that,  and  advise  the  witness  that 
she  is  not  required  to  answer. 

The  Witnes:  I  refuse  to  answer,  on  advice  of  counsel. 

By  Mr.  Wellford : 

Q.  Do  you  know  Mrs.  Psyche  Frederick?  A.  I  met  her. 
Q.  Do  you  know  her?  A.  Not  right  this  minute — yes,  I 
knew  her  a  few  months  ago. 

Q.  When  did  you  first  meet  her?  A.  I  first  met  her  over 
the  telephone,  when  she  telephoned  me  in  Trvon. 

Q.  Was  she  ever  in  your  house?  A.  Yes,  sir. 
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Q.  Did  she  ever  have  a  drink  in  your  house  with  you?  A. 
She  asked  me  for  a  drink,  and  I  gave  her  one.  I  had  noth¬ 
ing  to  drink  of  an  intoxicating  nature. 

Q.  You  had  liquor  in  your  house  at  the  time,  did  you  not? 
A.  Yes.  I  had  some  in  my  house. 

105  Q.  And  what  were  you  keeping  that  for?  A. 
Friends  of  mine,  that  might  wish  a  highball. 

Q.  How  much  did  you  have  ?  A.  One  quart. 

Q.  How  many  times  did  you  meet  Mrs.  Frederick  and 
drink  with  her?  A.  I  met  Mrs.  Frederick  many  times 
through  her  insistence.  I  had  but  one  drink  with  her  dur¬ 
ing  all  the  time  I  met  her. 

Q.  Did  you  know  Mrs.  Crego?  A.  I  met  Mrs.  Crego 
one  time. 

Q.  In  the  apartment  with  Mrs.  Frederick?  A.  In  the 
hotel  room  of  Mrs.  Frederick. 

Q.  Did  you  have  any  drinks  there  ?  A.  That  is  the  place 
I  had  one  drink. 

Q.  Didn’t  you  say  just  a  minute  ago  that  you  had  one  in 
your  house  ?  A.  No,  I  had  none  myself  in  my  house.  I  gave 
one  to  Mrs.  Frederick  when  she  asked  for  it. 

Q.  You  did  not  drink  any?  A.  I  drank  a  Coca  Cola. 

Q.  You  did  drink  one  in  Mrs.  Crego ’s  house?  A.  In  the 
Oak  Hall  Hotel. 

106  Q.  In  her  room,  then.  A.  I  did. 


113  Q.  When  is  the  last  time  you  saw  your  children? 
A.  A  year  ago. 

Q.  You  have  not  been  to  see  them  for  over  a  year,  have 
you  ?  A.  I  have  not. 

Mr.  Wellford:  In  view  of  the  fact  that  the  witness  has 
refused  to  answer  questions  on  the  advice  of  counsel,  I 
have  no  further  questions,  but  I  shall  proceed  to  court  and 
ask  that  the  lady  be  held  in  contempt  of  Court — that  is,  that 
she  be  directed  to  answer  the  questions,  and  that  the 

114  costs  therefor  be  charged  as  the  rules  provide. 
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115  Mr.  Wellford:  I  wish  at  this  moment  to  stop  this 
examination  right  here,  on  the  ground  that  the  very 

material  questions  that  I  asked  were  not  answered  on  ad¬ 
vice  of  counsel,  and  under  the  rules  I  can  demand  that  it  b£ 
stopped  in  order  that  I  may  proceed  to  court  and  ask  that 
this  witness  be  commanded  to  answer  the  questions  or  be 
held  in  contempt  of  court. 

So  the  examination  will  stop  right  here.  That  is  the  end 
of  it. 

Mr.  Denit:  We  will  waive  any  formal  motion,  if  counsel 
desires  to  present  the  matter  now.  We  are  in  the  court 
house. 

Mr.  Koenigsberger :  It  is  4:20  in  the  afternoon, 

116  and  there  is  very  little  likelihood  of  a  judge  being 
here. 

Mr.  Wellford:  Furthermore,  if  he  were  here,  he  would 
not  go  into  something  that  will  take  three  or  four  hours, 
as  this  case  will  likely  go  to  the  Court  of  Appeals. 

The  rules  say  that  the  motion  shall  be  in  writing,  and 
therefore  we  shall  make  the  motion  and  serve  it  oir  you: 

It  was  you  that  stopped  the  examination,  by  advising 
her. 

(Thereupon,  at  4:25  o’clock  p.m.,  further  examination  of 
this  witness  was  suspended.) 

Certificate  of  Notary  Public. 

119  Washington,  D.  C., 

Wednesday,  November  10,  1943 

120  Thereupon  Martha  Lightner  Boone,  the  inter¬ 
vener-defendant,  was  again  called  for  examination, 

and,  after  having  again  been  sworn  by  the  notary,  was  ex¬ 
amined  and  testified  as  follows: 
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Further  Examination  on  behalf  of  the  Plaintiffs 
By  Mr.  Wellford. 

Q.  Your  name  is  Martha  Boone!  A.  Yes,  sir. 

Q.  You  are  the  wife  of  Daniel  Boone!  A.  Yes,  sir. 

Q.  You  live  in  Tryon,  North  Carolina?  A.  I  do,  sir. 

Q.  You  were  married  to  Daniel  Boone  when?  A.  May  22, 
11, 1932. 

Q.  And  your  first  child  was  bom  when?  A.  May  22, 
1934. 

Q.  And  his  name —  A.  Daniel  Lightner  Boone. 

Q.  Your  second  child  was  bora  when?  A.  September 
14, 1938. 

Q.  Where  do  you  reside  now?  A.  In  Tryon,  North 
Carolina. 

#*•••*•  •  *  • 

125  Q.  It  is  merely  for  the  purpose  of  saving  ex¬ 
pense. 

Now,  when  your  child  was  born  in  September  of  1939, 
where  was  that  child  born  ?  A.  In  Tryon. 

Q.  Wrere  you  living  prior  to  the  birth  of  that  child  with 
Major  Boone  at  Winston-Salem?  A.  I  had  been. 

Q.  Regularly?  A.  I  would  say  about  half  and  half,  in 
regard  to  the  time. 

Q.  I  believe  the  child  was  born  in  September?  A.  Yes. 
sir. 

Q.  Did  you  know  Dr.  Jervev  then?  A.  I  did. 

Q.  Was  he  a  particular  friend  of  yours?  A.  He  was 
a  friend  of  mine. 

126  Q.  Was  he  a  particular  friend  of  yours?  A.  He 
was  a  friend  of  mine. 

Q.  Coming  down  to  December  of  1939,  about  three 
months  after  the  child  was  born,  and  while  you  were  living 
in  Tryon,  did  there  come  a  time  when  Major  Boone  and 
another  gentleman  came  to  the  house  and  caught  you  and 
Dr.  Jervey  in  bed?  A.  No. 
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Q.  That  did  not  happen?  A.  I  was  in  bed,  and  Dr.  Jer- 
vey  was  sitting  on  the  bed. 

Q.  You  were  undressed?  A.  I  was  not  undressed.  I 
had  a  nightgown  on. 

Q.  That  is  what  I  meant.  Major  Boone  came  home  un¬ 
expectedly,  didn’t  he?  A.  He  did. 

Q.  That  was  in  1938,  I  believe,  was’t  it?  A.  Yes,  sir. 
Q.  December  of  1938,  after  your  child  was  born  in  Sep¬ 
tember?  A.  Yes. 

Q.  How  long  had  Dr.  Jervey  been  there  with  you?  A. 
That  night? 

Q.  Yes.  A.  About  three-quarters  of  an  hour. 

Q.  Had  you  been  drinking,  both  of  you  together?  A. 
We  had  been  drinking  some  beer. 

127  Q.  Was  he  your  doctor?  A.  Not  now,  Mr.  Well- 
ford. 

Q.  I  did  not  ask  you  that.  Was  he  your  doctor  then? 
A.  Excuse  me,  Mr.  Wellford.  He  was,  then. 

Q.  What  did  he  do  when  Major  Boone  walked  in?  A. 
He  got  up  and  said,  “  Hello  ”. 

Q.  Didn’t  he  knock  the  table  over,  and  knock  things  off 
of  the  table,  and  apologize  to  Major  Boone?  A.  Not  that 
I  know  of. 

Q.  Didn’t  he  say  in  your  presence,  “I  swear,  Major, 
that  nothing  has  happened”?  A.  No. 

Q.  He  did  not  say  that?  A.  No. 

Q.  If  he  had  said  it,  you  would  have  heard  it?  A.  I 
imagine  so,  unless  they  went  in  the  hall  and  had  a  conver¬ 
sation. 

Q.  That,  of  course,  was  in  December  1938?  A.  Yes. 

Q.  I  believe  I  stated  that  it  was  three  months  after  your 
child  was  born. 

Now,  coming  down  to  April  of  1939,  you  and  your  hus- 
hand  separated?  A.  Yes,  sir. 

Q.  What  brought  about  that  separation?  A. 

128  Major  Boone’s  cruelty  to  me. 

Q.  Your  actions  were  perfectly  pure  in  every  re¬ 
spect  up  to  that  time?  A.  No,  sir. 
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Q.  They  were  not?  A.  No,  sir. 

Q.  Tell  us  about  that.  A.  I  am  very  much  ashamed  of 
my  actions  during  that  time  of  my  life,  but  from  a  vista 
of  almost  five  years  I  know  that  my  foolishness,  which  was 
not  adultery,  but  merely  imagining  that  I  was  in  love  with 
Dr.  Jervey,  was  caused  partly  by  the  deaths  of  my  parents 
within  six  months  of  each  other,  but  largely  by  the  extreme 
cruelty  in  Major  Boone ’s  treatment  of  me. 

Q.  You  admit  that  you  were  in  love,  or  imagined  that 
you  were  in  love  with  Dr.  Jervey?  A.  I  admit  that  I 
imagined  I  was  in  love  with  him. 

Q.  How  do  you  differentiate  between  imagination  and  in 
fact?  A.  I  differentiate  because  I  believe  that  when  some¬ 
one  is  in  love,  it  lasts,  but  when  they  imagine  they  are  in 
love,  it  is  purely  an  emotional  condition  that  passes. 

Q.  What  does  that  pathological  action  bring  about  be¬ 
tween  two  people  who  think  that  they  are  in  love?  A.  If 
they  are  both  free,  they  can  marry. 

129  Q.  Doesn’t  it,  as  a  natural  consequence,  bring 
about  caressing  and  kissing  and  fondling  one  an¬ 
other,  even  to  the  act  of  sexual  intercourse  between  them? 
A.  I  think  so. 

Q.  Did  that  occur  to  you?  A.  The  act  of  sexual  inter¬ 
course  did  not  occur  to  me. 

Q.  But  all  the  other  things  did?  A.  Yes,  sir. 

Q.  Your  husband  knew  of  your  actions  and  your  con¬ 
duct  in  connection  with  Dr.  Jervey,  didn’t  he?  A.  At  what 
time,  Mr.  Wellford? 

Q.  From  the  time  he  caught  you  with  him  on  the  bed,  • 
at  least,  up  to  the  time  of  the  separation?  A.  There  really 
was  no  actual  “conduct”  with  Dr.  Jervey.  As  I  have  told 
you,  there  was  an  imagining  in  my  mind  of  being  in  love. 
There  were,  as  I  said,  kisses  and  caresses  exchanged,  but 
there  was  no  act  of  sexual  intercourse,  and  my  husband 
may  have  imagined  that  there  was. 

Q.  Well,  there  was,  in  connection  with  your  imagination, 
a  physical  contact  with  the  person  whom  you  thought  you 
were  in  love  with?  A.  To  a  limited  extent,  there  was. 
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Q.  But  you  say  that  it  did  not  go  to  the  extent  of  sexual 
intercourse?  A.  Yes,  sir. 

130  Mr.  Cox:  You  mean — 

The  Witness:  Yes,  sir;  it  did  not  occur  to  that 
extent.  Do  you  understand  me? 

Mr.  Wellford:  You  are  doing  the  testifying. 

The  Witness:  Your  question  was  so  phrased  that  I 
wished  to  be  clear. 

Mr.  Wellford:  I  am  perfectly  willing  to  have  that  read 
back  to  you,  but  I  do  not  want  Mr.  Cox  to  prompt  you  after 
you  answer. 

Q.  Major  Boone  knew  of  your  relations  with  Dr.  Jervey, 
didn’t  he?  A.  No.  I  believe  Major  Boone  suspected  them, 
and,  because  of  his  suspicions,  employed  a  detective  to 
watch  and  report  upon  me. 

Q.  You  do  not  think  that  that  could  have  had  anything  to 
do  with  the  actual  separation  in  April? 

Mr.  Cox :  Just  a  minute.  Let  us  phrase  these  questions 
not  in  a  leading  manner.  We  object  to  that  question,  as 
being  leading. 

Mr.  Wellford:  If  you  want  to  object,  you  can  do  so. 

Mr.  Cox:  We  object,  as  being  leading  in  form. 

Mr.  Wellford:  Since  when  can  I  not  examine  a  party 
with  a  leading  question? 

Mr.  Cox :  You  are  taking  the  deposition. 

Mr.  Wellford:  Let  me  refresh  your  recollection 

131  with  the  rule,  in  order  that  we  won’t  have  a  lot  of 
talk  on  the  record  here. 

(Mr.  Wellford  then  read  rule  41  of  the  Rules  of  Civil 
Procedure;  and,  after  the  pending  question  had  been  re¬ 
peated,  as  above  recorded:) 

The  Witness :  Far  more — 

By  Mr.  Wellford: 

Q.  Could  you  answer  that  question  yes  or  no?  A.  I  be¬ 
lieve  it  could,  yes. 

Q.  How  long  had  this  love  affair  between  you  and  Dr. 
Jervey  gone  on?  A.  Mr.  Wellford,  this  was  not  a  love 
affair.  A  love  affair  implies — 
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Q.  We  won’t  get  into  the  metaphysics  of  that  question. 
You  said  you  imagined  that  you  were  in  love  with  him. 
Therefore,  if  you  imagined  it,  your  imagination  was  suffi¬ 
cient  so  that  for  you  it  was  a  real  fact — isn’t  that  correct? 
Mr.  Cox:  Who  is  getting  into  metaphysics  now? 

Mr.  Wellford:  She  was  the  one.  I  asked  her  to  answer 
that  question  yes  or  no. 

The  Witness :  I  thought  you  asked  me  how  long. 

Mr.  Wellford  (To  the  notary) :  Read  my  question. 

(The  notary  thereupon  read  as  follows: 

“Q.  How  long  had  this  love  affair  between  you  and  Dr. 
Jervey  gone  on?”)  A.  I  cannot  answer  that  yes 

132  or  no. 

* 

Q.  All  right.  Answer  the  best  way  you  can.  A. 

I  had  imagined  myself  to  be  in  love  with  Dr.  Jervey  since 
about  April. 

Q.  Of  what  year?  A.  Of  1939. 

Q.  Then  you  did  not  think  you  were  in  love  with  him  in 
October  of  1938,  when  he  was  lying  on  the  bed —  A.  Mr. 
Wellford,  he  was  not  lying  on  the  bed. 

Q.  Well,  sitting  on  the  bed.  A.  Yes,  sir.  Sitting  on  the 
bed ;  and  I  did  not  think  that  I  was  in  love  with  him  then. 

Q.  And  it  did  not  begin,  your  belief  that  you  were  in  love 
with  him,  or  your  imagination,  until  April  of  1939  ?  A.  Ap¬ 
proximately.  It  might  have  been  March. 

Q.  Were  you  in  love  with  your  husband  at  that  time?  A. 
Oh,  no,  sir;  I  could  not  be.  He  was  so  cruel  to  me,  Mr. 
Wellford. 

Q.  When  did  you  cease  to  love  your  husband?  A.  I  can¬ 
not  name  a  time  specifically  for  it,  because  it  was  a  very 
gradual  process. 

Q.  Say  the  beginning  of  1938 — did  you  love  him  then  ?  I  • 
cannot  answer  that  yes  or  no. 

Q.  Well,  you  were  married  to  him.  A.  Yes,  sir. 

133  Q.  Didn’t  you  know  whether  you  loved  him  in 
1938?  A.  I  was  trying  to. 
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Mr.  Cox :  She  stated  that  she  does  not  remember.  A.  I 
know  I  was  trying  awfully  hard  to  love  him  through  all  that 
time. 

By  Mr.  Wellford: 

Q.  Did  you  love  him  at  the  time  that  your  last  child  was 
conceived?  A.  I  was  trying  to,  then. 

Q.  Did  you  love  him  ?  A.  I  guess  I  did. 

Q.  When  did  you  cease  loving  him?  A.  I  cannot  name  a 
date,  because  I  do  not  know. 

Q.  You  believe  you  did  at  the  time  the  child  was  con¬ 
ceived?  A.  No,  I  did  not  say  that.  I  said  I  guess  I  did  love 
him  when  the  child  was  conceived. 

Q.  You  guess  you  did?  You  stated  prior  thereto  that  you 
did  not  love  him.  A.  I  said  I  did  not  when  we  separated. 

Q.  How  long  prior  to  the  separation  was  it  that  you  de¬ 
cided  you  did  not  love  him?  A.  I  cannot  name  a  date,  because 
it  covered  so  many  actions  on  his  part  that  accumulated  to 
kill  my  love. 

Q.  Then  the  only  date  you  can  give  is  April  15, 
134  1939,  when  you  separated,  that  you  knew  you  did  not 

love  him?  A.  Yes,  sir. 

Q.  And  you  did  not  know  it  a  month  before  that?  A.  I 
cannot  say  that  I  did  not  know  it  a  month  prior  to  that  time. 
This  was  five  years  ago,  I  cannot  remember  every  month, 
month  by  month,  when  I  ceased  to  love  him,  and,  as  a  mat¬ 
ter  of  fact,  my  feeling  toward  him  altered  from  time  to  time, 
because  I  tried  so  hard,  week  by  week,  to  see  good  in  him 
and  to  see  something  worth  loving  in  him,  and  I  would  keep 
seeing  things  that  made  me  consider  his  character  despic¬ 
able. 

Q.  Did  you  feel  that  you  loved  him  at  the  same  time  that 
you  imagined  that  you  loved  Dr.  Jervey?  A.  I  cannot  an¬ 
swer  that,  because  my  feelings  were  in  such  a  confused 
state,  I  do  not  know. 

Q.  Now,  do  you  know  a  Norman  Collins,  or  did  you  know 
a  Norman  Collins?  A.  I  did. 
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Q.  Who  was  he?  A.  He  was  my  mother  and  father’s 
chauffeur. 

Q.  Wasn’t  he  present  when  you  and  Dr.  Jervey  were  in 
bed  together? 

Mr.  Cox :  She  did  not  say  that. 

A.  I  have  told  you  that  Dr.  Jervey  and  I  were  not  in  bed 
together,  sir.  He  entered  the  room  when  Dr.  Jervey  was 
sitting  on  my  bed. 

135  By  Mr.  Wellford : 

Q.  You  were  both  on  the  same  bed,  and  you  were  in  a 
nightgown  ? 

Mr.  Cox:  Listen!  She  has  testified,  Mr.  Wellford,  that 
she  was  in  a  nightgown  in  the  bed,  and  that  Dr.  Jervey  was 
sitting  on  the  bed.  There  is  no  use  of  your  inferring  on  the 
record  that  they  were  in  bed  together. 

Mr.  Wellford:  You  can  say  what  you  want  to.  They 
were  both  on  the  same  bed,  so  she  states.  If  you  want  to 
make  your  objection  for  the  record,  all  right. 

Q.  What  time  of  day  or  night  was  that?  A.  I  would  say 
it  was  about  midnight.  I  do  not  know  exactly. 

Q.  Had  you  sent  for  Dr.  Jervey  to  come  to  see  you?  A. 
Yes.  The  baby  had  had  colic,  and  I  asked  him  to  come  and 
take  care  of  it. 

Q.  And  he  was  attending  you  instead  of  the  baby?  A.  He 
was  talking  to  me. 

Q.  For  three-quarters  of  an  hour?  A.  Yes.  My  father 
was  very  ill,  too. 

Q.  Your  father  was  practically  an  invalid?  A.  He  was. 
Dr.  Jervey  was  his  physician. 

Q.  Dr.  Jervey  was  his  physician,  too?  A.  Why,  yes. 

Q.  I  just  wanted  to  clear  that  up. 

136  Mrs.  Boone,  on  July  30  following  the  separation  of 
April  15,  you  were  with  Dr.  Jervey  on  a  lonely  road 

outside  of  Tryon  in  an  automobile?  Isn’t  that  a  fact?  A. 
Yes,  sir. 

Q.  you  were  still  in  love  with  him  at  that  time,  or  you 
thought  you  were?  A.  I  imagined  myself  to  be. 
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Q.  Mrs.  Boone,  I  show  you  plaintiff’s  exhibit  No.  1 
(Martha  Boone),  w’hich  was  identified  the  last  time  you  ap¬ 
peared,  a  picture  of  yourself,  and  ask  you  if  that  is  your 
picture?  A.  I  think  so. 

Q.  Do  you  know  it?  A.  I  know  it. 

Q.  Who  is  that  with  you?  A.  Dr.  Jervey. 

Q.  Is  the  “  J.  H.  Shipman”  on  the  back  of  that  your  coun¬ 
sel,  whose  name  appears?  A.  It  is  James  E.  Shipman. 

Q.  Then  J.  E.  Shipman?  A.  Why,  yes. 

(Photograph  in  question  was  marked  Plaintiff’s  1  for 
identification,  November  10,  1943.) 

Q.  At  the  time  that  this  picture  was  taken,  what  time  of 
day  or  night  was  it?  A.  I  think  it  was  about  10 

137  o  ’clock  at  night,  but  I  am  not  sure. 

Q.  Why  did  you  go  out  on  that  road  together  with 
your  family  physician?  A.  Because  I  wanted  to  talk  to 
him. 

Q.  You  wanted  to  do  a  little  petting  and  hugging  and 
kissing?  A.  I  was  not  sober  at  the  time,  and  I  did  want  to 
do  some  petting. 

Q.  You  were  drunk?  A.  I  was  as  far  from  sober  as  I 
have  ever  been  before  or  since. 

Q.  This  was  your  family  physician  that  you  were  with. 
Was  he  attending  you  professionally  or  socially?  A.  At 
that  particular  time? 

Q.  Yes.  A.  That  particular  evening,  he  was  attending 
my  brother  professionally. 

Q.  When  you  were  on  this  road  together?  A.  He  was  at¬ 
tending  to  me  socially. 

Q.  Would  you  mind  explaining  why  you  were  nude?  A. 
I  have  already  told  you  that  I  was  not  sober.  I  imagined  I 
was  in  love  with  him.  I  had  been  cruelly  and  inhumanly 
treated  by  my  husband — 

Q.  I  did  not  ask  you  anything  about  that.  A.  I  am 

138  explaining  to  you  why  I  was  in  this — 

Q.  You  can  explain  after  you  have  answered  the 
question.  I  want  to  know  why  you  were  in  a  nude  condition. 
A.  Because  I  took  my  clothes  off. 
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Q.  Did  you  take  them  off,  or  did  he?  A.  I  did. 

Q.  What  for?  A.  Because  I  wanted  him  to  make  love  to 
me. 

Q.  That  making  love  to  you,  did  it  go  to  the  extent  of 
sexual  intercourse?  A.  It  did  not. 

Q.  How  do  you  know  that?  A.  Because  I  know. 

Q.  I  though  that  you  were  drunk.  A.  I  was  not  drunk.  I 
was  not  sober.  I  was  intoxicated. 

Q.  Intoxicated?  A.  Yes,  sir. 

Q.  How  much  had  you  hac}  to  drink  prior  thereto  ?  A.  I 
do  not  know,  Mr.  Wellford. 

Q.  You  have  no  idea?  A.  No. 

Q.  How  long  did  you  remain  there,  Mrs.  Boone?  A. 
About  15  minutes. 

'  Q.  Could  you  identify  these  two  pictures  as  dis- 
139  playing  the  spot  where  that  picture  was  taken?  A. 

No,  I  am  not  sure.  I  could  not  identify  them.  It 
might  be.  I  am  not  sure.  There  are  lots  of  roads  that  look 
like  that. 

(Two  small  photographs  were  marked  plaintiff’s  2  and 
2-A  for  identification,  November  10,  1943.) 

Q.  Did  you  have  any  liquor  with  you  when  this  picture 
was  taken  ?  A.  I  do  not  think  so. 

Q.  Did  you  carry  any  with  you  when  you  left?  A.  No, 
sir. 

Q.  Who  drove  the  car?  A.  I  believe  I  drove  the  car. 

Q.  When  you  left  there,  I  believe  you  took  the  doctor  to 
the  hospital,  didn’t  you?  A.  What  doctor? 

Q.  Dr.  Jervey?  A.  My  brother  is  a  doctor,  too. 

Q.  I  am  confining  it  to  this  picture  now.  A.  I  think  I  did 
take  him  to  the  hospital. 

Q.  Did  you  then  go  to  see  his  wife,  Mrs.  Jervey?  A.  No. 
It  was  some  time  later  when  I  saw  her. 

Q.  Mrs.  Boone,  would  you  mind  describing  what  trans¬ 
pired  between  you  and  Dr.  Jervey  at  that  particular 
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140  spot  which  is  shown  in  this  picture  for  the  time  that 
you  were  there  ? 

(After  a  pause:) 

I  wish  the  record  to  show  that  there  is  quite  a  delay. 

A.  I  think  I  told  you,  sir,  that  I  drove  the  car  out  to  this 
road,  and  we  conversed  for  some  time.  I  took  my  clothes 
off,  and  a  car  drove  up  and  took  a  picture  of  me  with  Dr. 
Jervev,  which  picture  is  in  the  record. 

Q.  That  still  does  not  answer  my  question.  I  want  to 
know  from  the  time  you  stopped  your  car  there  with  Dr. 
Jervev  until  the  time  the  picture  was  taken,  what  transpired 
between  you  and  Dr.  Jervev  in  regard  to  physical  contact 
of  one  body  with  another.  A.  He  kissed  me  a  few  times  and 
I  took  my  clothes  off,  and  he  said  that  I  was  a  very  charm¬ 
ing  person.  That  is  when  the  car  arrived  and  took  the 
picture. 

Q.  What  did  you  say  to  him?  A.  I  told  him  that  I  was 
wretchedly  unhappy.  I  told  him  that  I  wanted  to  make  my 
marriage  a  success,  and  that  my  husband  did  not  treat  me 
with  any  kindness  or  consideration. 

Q.  And  you  knew  that  Dr.  Jervey  was  a  married  man,  liv¬ 
ing  with  his  wife  at  that  time  ?  A.  I  knew  it,  and  I  was  mis¬ 
erable  about  it,  wretchedly  unhappy. 

Q.  Is  that  the  reason  you  took  your  clothes  off?  A.  I 
told  you  I  took  my  clothes  off  in  a  moment  of  absolute 

141  folly  and  I  have  been  deeply  ashamed  and  regretted 
it  ever  since,  with  all  my  heart. 

Q.  Well,  we  won’t  go  into  that. 

After  you  arrived  at  this  point  on  the  road  where  your  car 
stopped,  were  you  fully  clothed?  A.  Why,  yes. 

Q.  Then,  how  long  after  you  arrived  there  was  it  that 
you  disrobed?  A.  I  do  not  know.  I  was  not  timing  my 
actions. 

Q.  Well,  what  brought  about  the  disrobing?  A.  The  fact 
that  I  was  imagining  myself  to  be  in  love  with  Dr.  Jervey, 
due  to  the  cruelty  of  my  husband,  and  that  I  wanted  him  to 
make  love  to  me. 
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Q.  When  you  say  that  you  wanted  him  to  make  love  to 
you,  that  is  a  very  broad  statement  and  a  conclusion.  What 
did  you  want  him  to  actually  do  to  you,  which  would  be 
construed —  A.  I  am  very  much  ashamed  of  this  course  of 
cross  examination.  I  consider  this  a  very  distressing  ques¬ 
tion  to  ask  a  lady,  but  I  will  try,  in  so  far  as  I  can,  to  answer 
you. 

Q.  Well,  of  course,  your  remark  there  is  uncalled  for. 

Mrs.  Boone,  I  have  no  interest  in  this  case  at  all.  I  am 
performing  a  duty  which  I  am  sworn  to  perform  as  a  mem¬ 
ber  of  this  bar,  to  carry  out  my  duty  in  this  case  and  ex¬ 
amine  you.  I  have  no  desire  to  do  it.  It  is  as  dis- 

142  tressing  to  me  as  it  is  to  you.  A.  I  have  already 
testified  that  I  was  not  sober,  that  I  did  not  commit 

adultery,  but  that  I  did  permit  the  doctor  to  kiss  me,  and 
that  I  did  disrobe. 

Mr.  Wellford  (To  the  notary) :  Would  you  go  back  to 
that  question,  Mr.  Friedli,  that  I  asked  her? 

(The  notary  read  as  follows:) 

“Q.  WTien  you  say  you  wanted  him  to  make  love  to  you, 
that  is  a  very  broad  statement  and  a  conclusion.  What  did 
you  want  him  to  actually  do  to  you,  which  would  be  con¬ 
strued — ” 

Mr.  Wellford  (completing  the  question) :  — construed  as 
making  love  ?  A.  I  wanted  him  to  kiss  me. 

Q.  Is  that  all  ?  A.  And  put  his  arms  around  me. 

Q.  Is  that  all?  A.  (after  a  pause)  That  is  all. 

Q.  Did  you  take  your  clothes  off  for  that  particular  pur¬ 
pose?  A.  I  wanted  him  to  tell  me  that  I  was  beautiful. 

Q.  That  your  body  was  beautiful?  A.  Very  well. 

Q.  Is  that  what  you  wanted  him  to  tell  you?  A.  Yes. 

Q.  You  wanted  to  show  him  your  body?  Wasn’t 

143  that  it?  A.  I  was  far  from  sober,  and  I  imagined 
that  I  was  in  love  with  him. 

Q.  You  said  that  three  or  four  times,  and  I  think  that  is 
demonstrated.  A.  Very  well. 


81 


Q.  Bid  you  want  him  to  fondle  your  body?  A.  No.  I 
had  my  reserve,  although  you  might  not  think  so. 

Q.  Did  you  have  all  of  your  clothes  off?  A.  No. 

Q.  What  did  you  have  on?  A.  My  shoes  and  stockings. 
Q.  That  is  all?  A.  Yes,  sir. 

Q.  I  notice  in  this  picture  that  Dr.  Jervis’  pants  are  un¬ 
buttoned.  Did  you  unbutton  his  pants?  A.  I  did  not,  sir! 

Q.  You  need  not  get  mad  about  it.  I  am  only  perform¬ 
ing  the  duties  of  counsel.  I  have  no  interest  in  this  case 
other  than  that  of  counsel.  A.  I  am  not  mad. 

Mr.  Cox:  You  have  stated  that  before,  and  she  merely 
answered. 

Mr.  Wellford:  Yes,  but  the  tone  of  her  voice  was  such 
that  indicated  a  whole  lot  that  would  not  get  on  the 

144  record.  Therefore,  I  desire  it  to  be  on  the  record. 

Q.  Now,  this  picture  was  taken  nine  months  after 
your  last  child  was  born?  A.  Yes,  sir. 

Q.  Who  was  taking  care  of  your  child  while  you  were  out 
with  Dr.  Jervey?  A.  A  girl  by  the  name  of  Mary  Ruth 
Laycock. 

Q.  Miss  Laycock?  A.  Mrs.  Laycock. 

Q.  I  believe  she  was  a  confidante  of  yours,  wasn’t  she? 
A.  Why,  no.  She  was  the  nurse. 

Q.  Didn’t  you  tell  her  most  of  your  innermost  secrets? 
A.  She  made  up  a  lot  of  innermost  secrets  for  me. 

Q.  Were  they  true?  A.  Of  course  not.  She  made  them 
up. 

Q.  You  never  told  her  anything?  A.  I  told  her  a  few 
things,  and  she  certainly  elaborated. 

Q.  Now,  after  this  picture  was  taken,  I  believe  that  there 
was  some  negotiation  between  your  counsel,  you,  perhaps 
other  people,  and  counsel  for  your  husband  in  regard  to  a 
separation  agreement,  was  there  not?  A.  Yes,  sir. 

Q.  How  long  did  that  negotiation  last,  Mrs.  Boone?  A. 
You  mean,  how  long  did  it  take  to  make  it? 

Q.  Approximately  how  long  did  the  discussions 

145  between  you  and  your  counsel  and  the  counsel  for 
.  Mr.  Boone  last?  A.  About  two  days. 
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Q.  And  as  a  culmination  of  that,  on  the  30th  day  of  Sep¬ 
tember,  1939,  there  was  a  separation  agreement  entered  into 
between  you  and  your  husband  whereby  you  unconditionally 
gave  him  the  children,  which  is  Exhibit  A  in  this  complaint? 
That  is  correct,  isn’t  it — I  am  asking  you,  not  Mr.  Cox. 
You  look  at  me,  please. 

Mr.  Cox:  The  exhibit  speaks  for  itself,  Mr.  Wellford. 

Mr.  Wellford:  You  may  put  that  objection  on  the  rec¬ 
ord,  if  you  care  to.  . 

A.  Yes,  sir. 

Mr.  Cox :  I  object  to  the  question.  The  exhibit  will  speak 
for  itself. 

A.  That  is  true. 

By  Mr.  Wellford: 

Q.  Is  it  not  a  fact  that  that  separation  agreement  was 
agreed  to  by  you —  A.  Yes,  it  was. 

Q.  Wait  a  minute.  Wait  until  I  finish  my  question. 

— on  the  sole  ground  that  you  did  not  want  any  publicity 
about  this  picture  taken  of  you  in  the  nude?  A.  May  I 
answer  that  fully? 

Q.  Yes.  I  would  like  for  you  to  answer  it  yes  or  no, 
146  first,  and  then  you  may  go  on.  A.  No,  that  was  not 
the  sole  ground. 

Q.  Wasn’t  it  the  main  ground?  A.  You  said  the  sole 
ground.  It  w’as  one  of  the  grounds. 

Now,  may  I — 

Q.  You  have  answer  my  question.  Mr.  Cox  will  have  an 
opportunity  to  bring  out  anything  he  wants  to. 

At  that  time,  you  gave  up  the  children  unconditionally? 
That  is  a  fact,  is  it  not?  A.  According  to  the  agreement. 
The  agreement  speaks  for  itself. 

Q.  Did  you  have  a  discussion  with  your  lawyer  either 
before  the  agreement  was  made  or  after  the  agreement  was 
made  in  regard  to  getting  these  children  back? 

Mr.  Cox:  We  object  to  the  question. 

Mr.  Wellford:  Now,  you  may  answer. 
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A.  Why,  I  had  a  discussion  with  Major  Boone  and  his 
lawyer,  as  well  as  with  my  lawyer,  in  the  presence  of  all 
our  lawyers.  We  discussed  my  retrieving  the  children. 

Q.  WTiere  was  that?  A.  That  took  place  in  the  office  of 
Major  Boone’s  lawyer,  Mr.  Parrish,  in  Winston-Salem,  in 
the  presence  of  Major  Boone,  my  lawyer,  and  Major  Boone’s 
lawyer. 

Q.  When  was  this?  A.  The  morning  before  the  agree¬ 
ment  was  signed. 

Q.  Let  us  confine  it  to  after  the  agreement  was 

147  signed.  A.  The  same  thing  was  said. 

Q.  What  was  said?  A.  I  said  that,  of  course,  any 
giving  up  of  the  children  is  merely  temporary  pending  my 
proving  that  I  have  rehabilitated  my  character  so  that  I 
am  a  far  better  mother  than  I  could  ever  have  been  up  to 
this  time,  and  Major  Boone  said,  “Yes,  indeed;  I  know  that 
will  be  fine.  I  want  you  to  have  your  share  in  the  children, 
too.” 

Q.  That  was  said  before  the  agreement  was  signed?  A. 
Before  and  after,  and — 

Q.  I  said,  before  the  agreement  was  signed,  that  was 
said?  A.  It  was  said  both  times. 

Q.  And  you  were  represented  by  counsel?  A.  Why,  yes. 

Q.  And  it  was  not  incorporated  in  the  agreement?  A. 
No. 

Q.  Was  there  a  statement  made  to  you  by  Mr.  MacCown 
that  you  were  in  a  bad  fix  then,  but  that  “We  will  give  these 
children  up  under  this  agreement,  but  I  will  get  them  back 
for  you”? 

Mr.  Cox:  We  object  to  that  question.  Privileged. 

A.  That  statement  was  made  in  the  presence  of  all  the 
persons  involved  several  times,  and  also  made  to  me  by  my 
counsel. 

148  By  Mr.  Wellford: 

Q.  By  Mr.  MacCown?  A.  Why,  yes.  It  was  an  accepted 
fact.  It  was  known. 
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Q.  There  was  an  intention  at  the  time  the  agreement  was 
made,  and  after,  that  you  and  your  counsel  would  get  the 
children  back?  A.  Major  Boone  would  be  glad  to  have  me 
have  them  back,  too. 

Q.  That  vras  the  agreement  between  you  and  your  coun¬ 
sel?  A.  Between  all  of  us. 

Q.  Between  you  and  your  counsel,  anyhow?  A.  Yes,  in¬ 
deed. 

Q.  That  he  was  going  to  get  these  children  back  for  you. 

Now,  wdien  did  you  make  the  first  request  to  get  the 
children  back?  A.  You  mean,  through  the  courts? 

Q.  No,  I  mean,  through  your  counsel  or  through  Major 
Boone.  When  did  you  first  make  a  request  for  the  children? 
A.  If  I  am  not  mistaken,  it  was  in  reply —  is  it  called  a  mo¬ 
tion?  A  reply,  a  legal  reply  to  Major  Boone’s  suit  to  di¬ 
vorce  me  in  North  Carolina,  and  asking  for  the  full  custody 
of  the  children  at  the  same  time. 

Q.  I  am  coming  to  that  in  a  minute.  A.  I  do  not  know. 

Q.  Didn’t  you  keep  after  Mr.  MacCown  to  get 
149  these  children  for  you? 

Mr.  Cox:  At  what  time? 

A.  When? 

By  Mr.  Wellford: 

Q.  Subsequent  to  the  signing  of  the  separation  agree¬ 
ment  on  September  30.  A.  I  am  sure  I  have  never  thought 
of  anything  all  of  this  time  other  than  getting  these 
children,  so  I  must  have  kept  after  him. 

Yes,  I  imagine  I  did. 

Q.  At  the  time  you  signed  the  agreement,  you  intended — 
A.  Yes,  it  was  understood  I  was  to.  Major  Boone  wanted 
me  to  have  them.  He  said  he  did  then. 

Q.  Wasn’t  it  agreed  between  you  and  your  counsel,  Mr. 
MacCown,  that  as  soon  as  you  gave  up  the  children  and  this 
thing  was  quieted  down,  you  would  go  away  and  would 
come  back  and  then  they  would  induce  him  to  file  a  suit  in 
North  Carolina,  and  that  no  objection  would  be  made  to  the 
divorce,  but  you  would  come  in  and  get  the  children? 
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Mr.  Cox:  I  object  to  the  question. 

A.  The  suit  for  divorce  was  instituted  by  Major  Boone, 
not  by  me. 

.By  Mr.  Wellford: 

Q.  Wasn’t  it  understood  by  your  counsel  that  that  pro¬ 
cedure  was  to  be  followed?  A.  I  did  not  know  that 

150  Major  Boone  was  going  to  sue  me  for  a  divorce.  How 
could  I  have  planned  such  a  course  of  action? 

Q.  How  did  you  anticipate  you  were  going  to  get  the 
children  back?  You  stated  that  it  was  agreed  that  you  were 
going  to  get  them  back?  A.  I  was  just  waiting. 

Q.  Waiting  for  what?  A.  Waiting  for  time  to  pass  and 
for,  perhaps,  Major  Boone’s  heart  to  be  softened  a  little  bit, 
and  to  find  that  he  would  want  me  to  have  them  a  little  bit. 

Q.  Didn’t  he  let  you  see  them,  Mrs.  Boone,  whenever  you 
wanted  to  see  them?  A.  My  visits  were  most  unhappy,  al¬ 
ways,  with  the  children ;  wretchedly  unhappy. 

Q.  Mrs.  Boone,  wasn’t  there  a  conspiracy  on  the  part  of 
your  counsel  and  you  to  get — I  do  not  mean  local  counsel — 
that  you  would  give  these  children  up  and  save  yourself  the 
embarrassment  of  meeting  this  picture  in  court,  and  that 
later  they  would  get  them  back  to  you? 

Mr.  Cox :  We  object  to  the  question. 

A.  I  absolutely  had  no  conspiracy  with  anyone.  Truly, 
I  never  conspired  with  anyone. 

Q.  You  left,  I  believe,  North  Carolina  shortly  after  the 
separation  agreement  was  signed,  didn’t  you?  A. 

151  I  did. 

Q.  Where  did  you  go?  A.  I  went  to  New  York. 

Q.  How  long  did  you  stay  in  New  York?  A.  Just  a  little 
over  a  year. 

Q.  What  did  you  do  while  you  were  in  New  York?  A.  I 
lived  in  a  settlement  house  and  worked  with  children,  taught 
them  knitting  and  took  them  out  to  parks  and  on  picnics, 
and  worked  for  the  American  Bed  Cross  as  a  nurse’s  aide 
in  a  hospital. 
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Who  is  “Dear  Bill’ ’—“Dearest  Bill”?  A.  Bill 

155  Pashley. 

Q.  So  you  were  in  love  with  him?  A.  Oh,  no.  I 
never  said  that  I  was  in  love  with  him. 

Q.  When  you  end  up  by  saying,  “Please,  Darling,  a  post 
card  soon,  and  tell  me  about  yourself.  Am  so  sock  of  me. 
With  love — Martha.”  A.  I  was  not  in  love  with  him,  and  I 
never  told  him  I  was.  He  was  a  good  friend. 

Q.  When  you  said —  A.  I  signed  “With  love”  to  all  my 
lady  friends,  and  old  ladies,  and  everyone.  It  is  just  the 
way  I  sign  letters. 

Q.  Did  you  ever  correspond  with  him?  A.  Oh,  yes. 

Q.  From  North  Carolina?  A.  I  think  So.  I  am  not  sure. 
I  think  I  did. 

Q.  Where  is  Saluda .’  A.  That  is  a  little  town  about  ten 
miles  north  of  Tryon. 

Q.  Who  is  Mildred  Mason?  A.  That  is  a  fictitious  name, 
as  the  letter  explains,  that  I  felt  that  I  should  use,  because 
I  thought  that  my  mail  in  Tryon  was  being  stolen  by 
detectives. 

Q.  You  did  receive  mail  from  him?  A.  I  really  don’t 
remember,  to  tell  you  the  truth.  I  think  I  did.  I  am  not 
sure. 

Q.  And  even  though  you  used  all  of  these  endear- 

156  ing  terms,  vou  were  not  in  love  with  him?  A.  No. 
I  write  those  terms  that  you  call  endearing  to  all 

friends  of  mine.  I  call  lots  of  girls  and  older  women  and 
people  I  have  known  for  years  “Darling.” 

Q.  In  this  letter  you  confessed  the  entire  affair  between 
you  and  Dr.  Jervey?  A.  I  deny  an  affair.  I  confessed 
what  I  have  already  confessed? 

Q.  Mrs.  Boone,  how  long  have  you  been  drinking  intoxi¬ 
cating  liquors?  A.  I  do  not  drink  intoxicating  liquors  at 
all.  I  told  you  that  the  last  time  you  asked  me  questions. 

Q.  When  did  you  stop?  A.  I  told  you  I  stopped  when  I 
realized — 

Q.  I  am  asking  you  now.  A.  I  do  not  know  the  exact 
date.  I  stopped  at  the  time  that  I  realized  that  Major 
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Boone  determined  to  make  an  issue  out  of  the  most  occa¬ 
sional  and  temperate  use  of  liquor  in  any  form,  and  that 
was  shortly  after  I  read  the  affidavit  of  Mrs.  Crego  in  the 
recent  suit. 

Q.  Didn’t  you  testify  in  the  last  hearing  here  that  you 
had  not  been  drunk  since  Judge  Bailev’s  decision  ?  A.  I 
did. 

Q.  Didn’t  you  say  that  you  had  not  had  a  drink  since 
this  present  suit  was  filed  and  you  learned  of  it?  A. 

157  I  said  I  had  not  had  a  drink  since  the  full  implica¬ 
tions  of  the  present  suit  had  penetrated  my  mind. 

I  think  that  is  what  I  said,  but  I  might  have  said  the  other. 

Q.  Which  is  the  fact?  A.  Pardon? 

Q.  Is  it  not  a  fact  that  you  testified  that  since  you 
learned  of  this  suit  being  filed,  you  had  not  had  a  drink? 
A.  I  think  that  is  true,  yes. 

Q.  You  could  not  be  mistaken  about  that?  A.  I  could  be 
mistaken  about  the  exact  date.  As  I  say,  I  cannot  name  the 
exact  date. 

Q.  Since  you  learned  that  this  suit  was  filed?  A.  Since 
I  realized  the  extent  to  which  they  are  determined  to  mis¬ 
construe  my  slightest  action. 

Q.  And  that  was  when  you  had  received  a  copy  of  this 
suit?  A.  Oh,  yes. 

Q.  You  drank  prior  to  that?  A.  I  would  not  say  I  drank 
in  the  term  that  would  imply  that  I  was  a  constant  or  heavy 
drinker.  I  would  prior  to  that  time  take  a  bottle  of  beer 
on  occasions  with  friends,  and  I  would  take  an  occasional 
highball,  but  I  do  not  think  that  to  say  that  I  drank  is 
quite  correct. 

Q.  You  have  been  drunk,  Mrs.  Boone?  You  admitted 
that  on  the  record,  didn’t  you?  A.  I  never  admitted 

158  such  a  thing  on  the  record. 

Q.  You  have  never  been  drunk?  A.  I  said  that  I 
had  been  far  from  sober  the  night  that  that  picture  was 
taken,  which  was  the  nearest  to  being  drunk  that  I  have 
ever  been  in  my  life,  before  or  since. 
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Q.  Have  you  ever  been  drunk  in  your  life?  A.  I  said  I 
was  intoxicated  the  night  that  that  picture  was  taken. 

•  ••••#•••• 

168  Q.  Now,  did  you  and  Mrs.  Laycock  ever  go  to 
Langrum  to  buy  White  Horse  whiskey  for  Dr. 

Jervey?  A.  No. 

Q.  If  she  should  so  testify,  that  would  be  untrue?  A.  It 
certainly  would. 

Q.  Have  you  ever  been  to  Langrum  ?  A.  Certainly  I  have. 
Q.  Did  you  ever  buy  any  whiskey  there  ?  A.  I  have. 

Q.  What  kind?  A.  I  do  not  remember. 

Q.  Don’t  you  have  a  favorite  brand?  A.  No.  I  do  not 
drink  whiskey. 

Q.  You  did  drink  it?  A.  I  know  I  did,  but  I  don’t. 

Q.  When  you  drank  it  what  was  your  favorite  brand?  A. 
I  did  not  have  any  particular  favorite. 

Q.  You  still  have  whiskey  in  the  house?  A.  No,  I  don’t. 

Q.  Didn’t  you  testify  at  the  last  hearing  that  you  had 
whiskey  in  your  house?  A.  That  I  had  it  at  the  time  Mrs. 
Frederick  came  to  see  me,  but  I  said  I  don ’t  have  it  in  my 
house  now. 

Q.  Mrs.  Boone,  you  previously  testified  when  I  handed 
you  the  letter  marked  plaintiff’s  exhibit  3- A,  the 

169  letter  addressed,  “Dearest  Bill,”  signed  “Martha,” 
that  you  wrote  that  letter  to  William  Pashley?  A. 

Yes,  I  did.  * 

Q.  In  your  affidavit,  on  page  29 — do  you  want  to  see  this, 
Mr.  Cox? 

Mr.  Cox:  Go  ahead  and  read  it. 

By  Mr.  Wellford: 

Q.  You  stated  as  follows: 

“Deponent  further  emphatically  and  expressly  denies 
having  written  a  letter  to  William  Pashley  admitting  any 
improper  relationship  with  Dr.  Allen  J.  Jervev,  Sr.,  as 
such  relationship  has  never  existed.” 

A.  I  think  the  letter  speaks  for  itself,  Mr.  Wellford. 
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Q.  Then  you  say  both  of  those  statements  are  true?  A. 
I  consider  the  definition — 

Q.  I  asked  you  if  you  consider — A.  (interposing)  Yes, 
I  consider  them  both  true. 

Q.  I  believe  you  used  to  visit  the  home  of  'William  Pash- 
ley  in  New  York?  A.  His  home  was  in  Brooklyn.  He  lived 
with  his  mother. 

Q.  That  is  in  New  York,  isn’t  it?  It  is  in  New  York  State 
and  Greater  New  York,  isn’t  it?  A.  Yes,  sir. 

Q.  You  visited  his  home,  whether  it  is  in  Brooklyn,  or 
the  Bronx,  or  what-not?  A.  Yes,  sir;  indeed  so. 

170  Q.  How  many  times  did  you  visit  his  home?  A.  I 
do  not  know.  A  good  many. 

Q.  What  do  you  call  “a  good  many”?  A.  I  really  do  not 
know  how  many. 

Q.  Did  you  ever  receive  any  mail  at  Saluda  under  the 
name  of  Mildred  Mason?  A.  I  think  I  answered  that  earlier. 

Q.  I  am  asking  you  now,  if  you  have.  A.  I  said  I  thinkl 
did,  but  I  am  not  sure. 

Q.  Who  was  it  from?  A.  From  Bill. 

Q.  Bill  Pashley?  He  was  writing  to  you  under  an  as¬ 
sumed  name?  A.  I  asked  him  to,  because  I  was  being  fol¬ 
lowed  by  detectives. 

•  •  •  •  *  •  •  •  •  # 

196  Q.  You  need  not  amplify  it.  That  answers  the 
question.  Mrs.  Boone,  who  is  Norman  J.  Collins?  A. 
He  was  my  parents’  chauffeur. 

Q.  You  knew  him  very  well?  A.  No.  I  knew  him  as  a 
chauffeur. 

Q.  You  filed  in  this  cause  an  affidavit  that  was  filed  by 
him  in  which,  on  page  80,  this  statement  is  made : 

“Before  leaving  Tryon  for  the  Spartanburg  Airport,  I 
heard  Mrs.  Boone  telephone  Dr.  Allen  J.  Jervey,  Sr.,  tell¬ 
ing  him  that  Dan  (Mr.  Boone)  would  not  be  in  tonight  and 
she  asked  Dr.  Jervey  to  come  over  and  play  cribbage  with 
her.  This  call  to  Dr.  Jervey  by  Mrs.  Boone  was  made  a 
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few  minutes  after  he  having  talked  with  Mr.  Boone  from 
Winston-Salem.  ’  ’ 

Is  that  correct? 

Mr.  Cox:  I  want  the  record  to  show  that  there  have 
been  certain  statements  made  that  these  affidavits  were 
filed  by  Mrs.  Boone.  They  were  filed  by  Mrs.  Boone  as  a 
copy  of  the  record  in  North  Carolina,  and  the  filing  of  them 
by  her  is  no  indication  of  the  accuracy  of  the  affidavits 
made  by  persons  other  than  herself. 

Mr.  Wellford:  I  will  rely  on  Mrs.  Boone’s  answer, 

197  where  she  makes  this  a  part  of  her  answer  and  says 
that  the  things  contained  therein  are  true. 

The  Witness:  You  are  asking  me  if  this  was  filed? 

Mr.  Wellford:  No.  I  am  asking  you  if  that  was  true. 

The  Witness:  I  do  not  remember.  I  remember  reading 
that  statement,  but  I  do  not  remember  telephoning  him.  I 
do  not  think  it  is  true. 

Q.  See  if  this  refreshes  your  recollection — in  the  third 
paragraph : 

“I  carried  Mr.  Boone’s  luggage;  we  continued  through 
the  living  room  into  the  hall  adjacent  to  the  small  down¬ 
stairs  bedroom.  Finding  the  lights  off  in  the  hall  and 
small  bedroom,  Mr.  Boone  stepped  into  the  small  bedroom 
and  turned  the  lights  on,  whereupon  we  found  Dr.  Jervey, 
Sr.,  and  Mrs.  Boone  lying  on  the  bed  in  an  intimate  em¬ 
brace,  with  Dr.  Jervey ’s  kissing  Mrs.  Boone  and  his  hand 
on  her  left  breast.  Mrs.  Boone  was  only  wearing  a  sheer 
silk  V-shaped  low  cut  sleeveless  nightgown  which,  at  that 
time,  was  only  supported  by  one  shoulder  strap.  She 
appeared  most  undressed,  and  very  embarrassed.  Mrs. 
Boone  raised  up  in  bed,  saying  she  was  only  kissing  Dr. 
Jervey  goodnight.  Dr.  Jervey,  although  dressed,  was  ter¬ 
ribly  excited,  and,  in  trying  to  get  off  the  bed,  fell  into  a 
small  table,  upsetting  a  cup  and  saucer  -which  fell  and 
broke  on  the  floor.  Dr.  Jervey  said,  ‘I  swear,  Dan,  I  haven’t 
done  a  thing  wrong,  and  Martha  is  a  perfect  lady.’  ” 

198  Do  you  remember  that  episode? 
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A.  I  do  not  recall  what  you  read  to  me.  I  recall 
what  I  already  testified  about  it  previously  this  morning. 

Q.  What  I  just  read  to  you,  is  that  true?  A.  No,  not  in 
its  entirety. 

Q.  What  part  of  it  is  true?  A.  It  is  true  that  I  was  in 
the  bed  with  a  nightgown  completely  on,  and  that  I  had  a 
small  light  burning  in  the  bedroom,  and  that  Dr.  Jervey 
was  sitting  on  the  side  of  the  bed,  fully  clothed. 

Q.  Was  he  kissing  you?  A.  He  was  not. 

Q.  Had  he  been?  A.  No. 

Q.  Did  he  knock  anything  off  the  table?  A.  Not  that  I 
remember. 

Q.  You  had  had  a  few  drinks,  I  believe  you  said?  A.  I 
said  I  believe  we  had  had  one  or  two  bottles  of  beer. 

Q.  Do  you  recall  Dr.  Jervey  saying,  “I  swear,  Dan,  I 
haven’t  done  a  thing  wrong”?  A.  I  have  no  recollection. 

Q.  Mr.  Norman  Collins  was  present  at  the  time,  wasn’t 
he,  the  chauffeur?  A.  I  told  you  that  he  was  this  morn¬ 
ing,  that  he  came  in  at  the  time  that  I  was  lying  in 
199  the  bed  and  the  doctor  was  sitting  on  the  side  of  it. 

Q.  And  the  lights  were  off  ?  A.  I  told  you  that 
there  was  a  small  light  burning. 
#•*••*••** 

219  Q.  Mrs.  Boone,  what  part  did  you  have  in  having 
your  lawyer  write  letters  to  the  War  Department  to 

try  to  have  your  husband  kicked  out  of  the  Army? 

Mr.  Cox:  We  object  to  the  question,  as  immaterial 

220  and  irrelevant,  and  privileged.  A.  I  have  had  no 
part  in  what  my  attorneys  did. 

By  Mr.  Wellford: 

Q.  You  did  not  know  anything  about  it?  A.  They  told 
me  that  they  were  going  to  do  such  a  thing — as  a  matter 
fact,  they  did  not  tell  me  that  they  were  going  to.  I  would 
like,  if  I  may,  to  say — to  contradict  one  part  of  your  ques¬ 
tion.  You  said  to  get  Major  Boone  kicked  out  of  the  Army. 
They  did  not  tell  me  that  that  was  their  purpose.  They 
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told  me  that  they  thought  it  was  their  duty  as  taxpayers 
to  inform  his  superior  officers  of  the  records  of  the  court 
which  had  been  achieved  against  him  in  order  that  they 
might  determine  whether  or  not  he  should  continue  to  hold 
his  position  of  high  responsibility. 

Q.  And  you  agreed  with  them  on  that?  A.  I  told  them 
they  were  acting  as  my  counsel,  and  they  must  do  as  they 
saw  fit. 

Q.  You  knew,  of  course,  that  their  action,  if  successful, 
would  take  the  father  of  your  children  out  of  the  Army 
of  the  United  States  and  disgrace  him,  didn’t  you? 

Mr.  Cox:  We  object  to  the  question. 

Mr.  Wellford:  You  may  answer.  A.  Yes. 

Q.  Did  you  desire  that  done  or  not?  A.  I  was  not 
221  desirous  of  hurting  him.  I  desired  to  see  justice. 

Q.  Then  you  did  not  try  to  stop  it  ?  A.  No. 

Q.  Did  you  encourage  them?  A.  No.  I  was  willing  for 
them  to  do  what  they  saw  fit. 

Q.  How  many  people  did  you  tell  that  you  were  going 
to  have  your  husband  kicked  out  of  the  Army?  A.  I  do 
not  believe  I  told  anyone  that. 

Q.  Did  you  at  any  time,  while  in  conversation  with  Mrs. 
Psyche  Frederick,  say  that  you  and  your  lawyer  were 
going  to  get  Daniel  Boone  kicked  out  of  the  Army?  A.  No. 

Q.  You  did  not  say  that?  A.  No. 

Q.  Did  you  say  anything  to  her  about  your  husband  at 
all?  A.  Why,  yes. 

Q.  Did  you  say  any  good  things  about  him?  A.  I  do  not 
remember.  I  spoke  of  the  children  more  than  of  him. 

Q.  You  deny  that  you  spoke  to  anybody  expressing  a 
desire  to  have  your  husband  kicked  out  of  the  Army?  A. 
No,  I  do  not  deny  it.  I  do  not  recall  having  done  it,  but 
it  is  conceivable  that  I  might  have. 

•  ••••••••• 

249  Q.  When  Mrs.  Frederick  was  in  your  house,  you 
had  a  quart  of  whiskey,  didn’t  you?  A.  Yes,  I  said 


I  did. 
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Q.  And  you  do  not  know  what  has  become  of  that  now? 
A.  I  know  it  is  not  there.  I  think  my  friends  drank  it. 

Mr.  Wellford.  That  is  all. 

Mr.  Cox:  No  questions. 

(By  agreement  of  all  present,  including  the  witness, 
signature  was  waived.) 

Testimony  of  Ora  V.  Busbee. 

603  Mrs.  Ora  V.  Busbee, 

By  Mr.  Wellford: 

Q.  Would  you  please  state  your  full  name?  A.  Ora  V. 
Busbee. 

Q.  Wrhere  do  you  live,  Mrs.  Busbee?  A.  232  Jefferson 
Street,  Northwest,  Washington,  D.  C. 

Q.  Are  you  acquainted  with  the  Boone  children — Daniel 
Boone,  Jr.,  and  Penny  Boone?  A.  Yes,,  I  am. 

Q.  How  did  you  become  acquainted  with  them?  A.  Well 
my  acquaintance  with  these  children  was  brought  about 
through  the  Sunday  School,  and  I  didn’t  have  any  means 
of  teaching  them  in  the  Sunday  School,  but  I  did  take  care 
of  these  children.  They  were  about  a  year  under 

604  my  care  during  the  church  service,  while  I  took  care 
of  the  children  in  the  church  while  the  parents  were 

to  church. 

Q.  And  you  are  the  next  friend  for  these  children,  and 
have  authorized  this  suit  to  be  filed?  A.  Yes,  I  have. 

Further  Direct  Examination 

By  Mr.  Patterson: 

Q.  Mrs.  Busbee,  have  you  ever  visited  in  the  Boone 
home?  A.  Yes,  I  have. 

Q.  Have  you  observed  the  children  in  the  home?  A.  Yes, 
I  have. 

Q.  How  frequently?  A.  Pardon? 

Q.  How  frequently?  A.  I  have  been  in  the  Boone  home 
three  times. 
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Q.  Have  you  ever  observed  other  children  in  the  Boone 
home,  associating  with  the  Boone  children  A.  Yes,  I  have. 

Q.  Where  is  this  home?  A.  I  believe  the  address  is  7930 
16th  Street. 

Q.  Upper  16th  Street?  A.  Yes,  sir. 

Q.  Have  you  observed  the  conduct  and  attitude  of 

605  Major  Boone  toward  his  children?  A.  Yes,  I  have. 
His  attitude  has  always  been  very  friendly  and  help¬ 
ful  and  kindly. 

Q.  How  frequently  have  you  seen  them  together?  A. 
Well,  I  couldn’t  say  how  many  times  I  have  seen  them 
together.  I  have  seen  them  together  many  times. 

Q.  What  church  do  the  children  attend,  and  what  Sunday 
School.  A.  Calvary  Baptist  Sunday  School. 

Q.  Does  Major  Boone  attend  there?  A.  Yes. 

Q.  Are  the  children  regular  attendants  there?  A.  Yes,  sir. 
Q.  Who  is  their  Sunday  School  teacher?  Do  you  know? 
A.  Mrs.  Jones  is  the  teacher  of  Penny,  and  I  don’t  know 
the  name  of  Danny’s  teacher;  but  I  do  know  the  super¬ 
intendent’s  name — Mrs.  Vesta  Watson. 

Q.  Does  Major  Boone  attend  there  regularly?  A.  Yes,  sir. 
Mr.  Patterson:  I  think  that  is  all. 

Cross  Examination 

By  Mr.  Denit: 

Q.  Mrs.  Busbee,  you  signed  what  is  called  a  complaint 
in  this  case,  did  you?  A.  Yes,  Sir. 

606  Q.  Did  you  know,  personally,  any  of  the  facts? 
A.  Only  what  I  saw  in  the  correspondence. 

Q.  You  had  no  personal  knowledge  of  any  of  the  facts? 
A.  No,  sir. 

Q.  Did  you  pay  the  costs  of  filing  the  suit?  A.  No,  sir. 
Q.  Do  you  know  who  did?  A.  Well,  I  suppose  it  is  Major 
Boone. 

Q.  Who  arranged  for  you  to  employ  counsel?  A.  Well, 
before  I  took  this  action,  my  husband  and  I  both  talked 
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with  a  number  of  our  friends  about  this,  and  my  husband 
personally  went  to  see  Mr.  Wellford,  I  believe  bis  name  is. 

By  the  Court: 

Q.  Mr.  Wellford !  A.  Mr.  Wellford? 

By  Mr.  Denit: 

Q.  And  be  is  the  Mr.  Wellford  in  court  today?  A.  Sir? 
Q.  He  is  the  Mr.  Wellford  in  court  today?  A.  Yes,  sir. 
Q.  Do  you  know  whether  you  and  your  husband 

607  went  to  Mr.  Wellford  at  Major  Boone’s  suggestion? 
A.  Well,  I  believe  it  was. 

•  •••*#•••• 

By  Mr.  Patterson: 

608  Q.  At  whose  instance  have  you  interested  yourself 
in  the  way  of  bringing  this  suit?  Who  suggested  it 

to  you  first?  A.  The  first  thing  that  I  knew  about  it  was 
that  this  Mrs.  Jones,  of  whom  I  have  spoken,  who  is  an 
officer  in  the  Sunday  School,  called  me — I  believe  it  has 
been  about  a  year  ago — and  asked  me — 

•  ••••••••• 

The  Court:  The  question  is  merely,  at  whose  instance 
did  you  first  act?  Who  was  it — Mrs.  Jones?  A.  Yes,  sir. 
she  called  me  and  asked  me — 

Mr.  Patterson:  Never  mind  what  she  asked  you. 

Q.  As  a  result  of  what  Mrs.  Jones  told  you,  what  did 
you  do?  A.  Well,  that  was  when  my  husband  and  I  felt 
that  if  we  could  do  anything  at  all  to  help  with  these  little 
children  who  were  in  our  Sunday  School,  to  keep  them  here, 
we  would  be  glad — 

Mr.  Denit  (interposing) :  I  submit  that  that  is  not  re¬ 
sponsive. 

By  Mr.  Patterson: 

Q*.  The  question  is,  what  did  you  do?  A.  We  went — we 
counseled  with  some  of  our  friends,  and  asked  them 
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609  what  they  thought  would  be  the  best  thing  to  do,  and 
it  was  then  that  we  went  to  see  Mr.  Wellford  and 

signed  these  papers. 

Q.  Does  Major  Boone  have  any  office  or  any  particular 
duties  to  perform  in  the  Calvary  Baptist  Church? 

Mr.  Denit:  We  object  to  that. 

The  Court:  Objection  overruled. 

A.  Well,  I  believe,  as  far  as  I  know,  that  he  is  an  usher 
in  the  church,  and  I  believe  he  welcomes  the  service  men 
on  Sunday  morning,  and  he  has  helped  in  many  ways. 
But  I  think  probably  the  other  duties  are  probably  volun¬ 
tary. 

*••••••••# 

Q.  Is  he  a  regular  attendant,  as  you  have  observed?  A. 
Yes,  sir. 

**•**•••** 

Testimony  of  Mrs.  Virginia  Sieiveke. 

Mrs.  Virginia  Sieweke. 

610  By  Mr.  Wellford: 

Q.  Would  you  give  your  full  name  to  the  Court,  please? 
A.  Virginia  Sieweke. 

Q.  Where  do  you  live?  A.  3500  14th  Street,  Northwest, 
in  the  District  of  Columbia. 

Q.  Are  you  acquainted  with  Major  Daniel  Boone,  defen¬ 
dant  in  this  case?  A.  I  am. 

Q.  Are  you  acquainted  with  Martha  Lightner  Boone,  de¬ 
fendant  in  this  case?  A.  I  am. 

Q.  Do  you  know  the  children,  Dan  Boone,  Jr.,  and  Penny 
Boone?  A.  Yes,  I  do. 

Q.  Going  back  to  1942,  in  April,  did  you  have  occasion  to 
meet  Mrs.  Boone  anywhere?  A.  Yes.  On  the  29th  of  April 
of  1942,  I  met  Mrs.  Boone  at  16th  and  Primrose  Street, 
Northwest,  while  waiting  for  a  bus  to  go  into  the  city. 

Q.  Did-  you  have  a  conversation  with  her?  A. 
Yes,  I  did. 
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Q.  What  did  she  state  in  regard  to  her  husband  and  chil¬ 
dren,  if  anything?  A.  I  was  waiting  at  the  corner  at  16th 
Street,  after  visiting  Major  Boone’s  home,  Mrs.  Boone  was 
crossing  the  street  with  the  two  Boone  children.  She  came 
over  and  asked  me  if  I  had  been  waiting  long,  and  I  said 
“Just  for  a  few  minutes.” 

She  asked  me  if  I  lived  in  Washington,  and  I  said  “Yes.” 

She  asked  me  if  I  saw  the  children,  and  I  said  “Yes,” 
and  she  asked  me  if  I  knew  the  children,  and  I  said  that  I 
did.  She  told  me  that  she  was  in  Washington  for  the  pur¬ 
pose  of  obtaining  the  children,  not  that  she  was  able  to  take 
care  of  them,  but  that  Major  Boone  was  very  abusive,  being 
a  thief  and  dishonest. 

And  I  asked  her,  “Are  you  up  here  for  that  purpose?” 

She  said,  “Yes,  I  am.” 

She  said  that  he  applied  for  the  divorce  and  got  the  di¬ 
vorce,  but  that  he  would  not  get  the  children.  I  asked  her 
how  that  came  about,  and  she  said,  “I  was  found  in  a  com¬ 
promising  position  with  Dr.  Jervey.” 

Mr.  Denit:  We  object  to  that. 

Mr.  Wellford:  She  is  repeating  what  she  said  in  1942. 

I  think  it  is  proper. 

612  The  Court:  Objection  overruled. 

A.  She  said  she  was  found  in  an  automobile  with 
a  man  named  Dr.  Jervey.  She  said  that  she  was  in  the  nude 
and  a  flashlight  was  taken  of  her  in  the  woods  at  the  time, 
and  that  is  when  she  lost  the  children  to  Major  Boone. 

By  Mr.  Wellford: 

Q.  Did  you  see  her  subsequent  to  that  time?  A.  Yes.  I 
saw  here  on  Mother’s  Day  of  the  same  year. 

Q.  Can  you  fix  the  date?  A.  Approximately  May  9th  or 
12th  of  the  same  year. 

Q.  That  is  1942?  A.  1942 — that  is  correct. 

Q.  And  did  you  have  a  conversation  with  her  at  that  time? 
A.  Yes.  I  was  in  her  company  in  Sholl’s  Restaurant,  with 
the  two  children.  We  had  lunch  together. 
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Q.  Would  you  describe  what  she  said  and  what  she  did 
while  in  the  restaurant?  A.  Yes.  I  was  waiting  in  line  at 
the  cafeteria  when  Mrs.  Boone  and  the  children  arrived.  She 
saw  me  first  and  asked  me  if  I  was  waiting  for  anyone.  I 
said  “No.”  She  asked  me  if  I  would  mind  having  lunch 
with  them,  which  I  did.  I  was  not  her  guest.  She 

613  paid  for  her  lunch  and  I  paid  for  mine. 

While  sitting  at  the  table,  a  soldier  and  a  sailor 
were  sitting  next  to  us.  The  little  girl  was  a  little  restless, 
due  to  the  fact  that  she  was  tired,  and  the  little  boy  was  at¬ 
tracted,  no  doubt,  by  the  uniforms.  The  sailor  looked  over 
and  smiled,  and  Mrs.  Boone  told  the  little  boy  to  go  over  to 
the  man,  and  he  went  over  and  the  little  girl  went  over  and 
sang  a  song. 

After  lunch,  Mrs.  Boone  asked  me  if  I  would  accompany 
her  to  the  Parkside  Hotel.  The  little  boy  objected  to  going, 
due  to  the  fact  that  she  had  promised  to  take  them  to  the 
jungle  picture.  We  went  back  to  the  hotel,  and  the  little 
girl  had  to  go  to  the  bathroom,  and  Mrs.  Boone  was  tired 
and  was  so  depleted  that  she  would  rather  rest,  and  she  had 
a  drink  of  whiskey. 

The  little  girl. went  to  the  bathroom,  and  she  wasn’t  able 
to  take  care  of  herself,  and  Mrs.  Boone  asked  me  to  take  care 
of  her  physical  needs. 

There  was  some  picture  that  she  and  the  children  were 
going  to  see,  and  I  walked  down  with  them  to  the  Palace  to 
see  the  jungle  picture.  At  that  time  I  left  her  there. 

Q.  When  was  the  next  time  that  you  saw  Mrs.  Boone 
after  that?  A.  The  5th  of  Julv  of  the  same  year. 

614  Q.  Would  you  mind  telling  us  what  she  said  and  did 
on  this  occasion  ?  A.  Mrs.  Boone  asked  me  if  I  would 

visit  her  in  her  home  in  Tryon,  North  Carolina,  which  I 
did,  I  arrived  there,  at  Spartanburg  on  the  5th  of  July,  and 
I  contacted  her.  She  met  me  at  the  drug  store,  and  drove 
me  to  her  home. 

She  had  been  drinking  when  she  picked  me  up.  I  spent 
the  afternoon  with  her  in  her  home,  and  she  told  me  that  her 
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attorney  was  in  Washington  then  for  the  sole  purpose  of 
destroying  Major  Boone,  and  that  she  would  have  the  chil¬ 
dren  in  the  next  two  weeks. 

Later,  a  woman  by  the  name  of  Elmer  Johnson  came  in, 
and,  seeing  Mrs.  Boone  in  that  condition,  suggested  that 
she  go  to  bed,  saying  she  was  sick. 

Mrs.  Boone  drove  me  down  to  the  station,  and  in  so  doing, 
as  we  got  to  the  bus  depot,  the  car  went  up  over  the  curb, 
and  I  straightened  up  the  wheels.  When  I  left  the  machine, 
the  agent  at  the  bus  depot  asked  me  if  she  was  still  drink¬ 
ing,  and  he  said  that  if  she  continued — 

Mr.  Denit  (interposing) :  We  object  to  that. 

The  Court:  You  shouldn’t  state  that  unless  it  was  in  the 
presence  of  Mrs.  Boone. 

Mr.  Wellford:  Well,  the  bus  man  asked  her  a  ques¬ 
tion. 

615  The  Witness:  That  is  correct. 

The  Court:  I  don’t  think  that  the  conversation  is 
admissible  unless  it  was  in  the  hearing  of  Mrs.  Boone. 

By  Mr.  Wellford : 

Q.  Was  it  within  the  hearing  of  Mrs.  Boone?  A.  Yes. 
She  was  in  the  car. 

Q.  She  could  hear  what  he  said?  A.  Yes.  Two  men  saw 
her  when  she  went  over  the  side  of  the  road. 

The  Court:  If  it  was  in  her  presence,  you  may  elicit 
what  was  said. 

A.  He  asked  me  how  long  she  had  been  drinking,  and  he 
said  that  it  wasn’t  the  first  time  it  had  happened,  and  that 
if  she  continues  some  day  she  will  kill  somebody  and  her¬ 
self. 

By  the  Court: 

Q.  Did  she  make  any  response?  A.  No.  She  turned  her 
car  around  and  went  up  the  street. 

By  Mr.  Wellford : 

Q.  When  was  the  next  time  that  you  saw  Mrs.  Boone? 
A.  That  was  the  last  time  I  saw  her. 
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Q.  That  was  the  last  time  that  you  saw  her?  A.  Yes. 

616  Q.  Were  you  ever  in  her  house  in  Tryon?  A.  Yes, 
I  was. 

Q.  Would  you  mind  describing  what  kind  of  a  house  it  is? 
A.  The  house  was  a  very  nice  house,  very  attractive,  clean. 
No  person  was  there  but  she  and  I.  She  told  me  that  she 
had  had  a  colored  girl  coming  in  twice  a  week  to  clean  the 
house,  but  that  Elmer  Johnson — that  being  a  woman — was 
doing  the  work. 

By  the  Court : 

Q.  I  wondered  if  that  was  the  woman  whom  you  said 
came  in.  A.  Yes. 

By  Mr.  Wellford: 

Q.  Did  you  see  any  whiskey  or  other  intoxicating  liquors 
anvwhere  in  the  house?  A.  Yes.  Mrs.  Boone  asked  me  if  I 

w  % 

cared  for  a  drink.  I  had  a  preference  of  rye  or  scotch  or 
gin.  She  had  quite  a  number  of  bottles  in  the  frigidaire, 
and  also  in  the  cupboard,  which  was  standing  there  open. 
Any  person  could  see  it. 

Q.  That  is  the  last  time  you  saw  her  personally,  I  be¬ 
lieve?  A.  That  is  correct. 

Q.  Did  you  have  occasion  to  talk  to  her  over  the 

617  telephone  subsequent  to  that  time?  A.  Yes.  The 
next  morning  I  was  to  meet  her  again  in  Tryon.  I 

telephoned  her  from  the  hotel,  and  she  told  me  not  to  come 
over,  that  she  knew  that  I  was  hired  and  paid  by  Major 
Boone  to  spy  on  her. 

I  didn’t  see  Mrs.  Boone  at  that  particular  time. 

Q.  And  after  you  came  back  to  Washington,  did  you  have 
occasion  to  hear  her  voice  over  the  telephone?  A.  Yes. 
One  night — it  was  midnight,  and  I  was  in  bed — my  tele¬ 
phone  rang,  and  it  was  Mrs.  Boone  calling  from  Tryon,  up¬ 
braiding  me  and  cursing  me  for  spying  on  her,  as  she  claims 
I  was  doing  while  I  was  in  North  Carolina? 
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Q.  Would  you  mind  telling  the  Court  what  she  said  over 
the  telephone?  A.  Well,  she  was  incoherent  at  times.  She 
told  me  that  she  thought  I  would  be  a  friend  of  hers  when 
she  met  me,  and  I  turned  out  to  be  a  son-of-a-bitch. 

Q.  When  you  were  in  her  house  I  understand  that  Elmer 
Johnson  was  there — that  is  a  woman’s  name,  is  it? 

A.  It  is  a  woman  and  she  calls  herself  Elmer  Johnson.  I 
was  introduced  to  her  as  Elmer  Johnson. 

Q.  How  were  they  dressed  ?  A.  Mrs.  Boone  was  in  slacks. 
Mrs.  Johnson  was  in  a  nurse’s  uniform.  I  understand  that 
she  is  a  practical  nurse. 

618  Q.  Was  there  anything  unusual  that  went  on  be¬ 
tween  Mrs.  Boone  and  Mrs.  Johnson?  A.  When 
Mrs.  Johnson  came  in  she  put  her  arms  around  Mrs. 
Boone  and  fondled  her,  calling  her  “Darling,”  and  asked 
how  she  was. 

I  was  introduced  to  her  and  she  immediately  took  Mrs. 
Boone  into  the  kitchen,  telling  her  that  she  would  have  to 
go  to  bed,  that  she  had  a  terrible  cold. 

Q.  On  the  way  back  from  the  restaurant  where  you  and 
Mrs.  Boone — Shell’s  Restaurant,  I  believe  it  was — had  a 
meal —  A.  (interposing)  Sholl’s  Cafeteria. 

Q.  (resumed) — did  Mrs.  Boone  take  the  children  by  the 
hand  and  bring  them  back?  A.  No,  she  did  not.  She  was 
so  busy  talking  to  me  about  Major  Boone  that  the  little 
girl  stepped  off  the  sidewalk,  and  I  just  got  her  hand  in 
time  or  she  would  have  been  struck  by  a  machine  turning 
the  corner. 

«»  Q.  Did  they  go  across  the  street  by  themselves?  A.  They 
got  in  the  middle  of  the  block  when  I  got  them — broke 
away  from  her. 

Bv  Mr.  Denit: 

Q.  You  say  “broke  away  from  her”?  A.  The  little  girl 
and  the  little  boy  were  holding  hands  and  they  stepped  off 
the  curb. 
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619  By  Mr.  Wellford: 

Q.  Do  you  see  Mrs.  Boone  in  the  court  room?  A. 

Yes. 

Q.  Where  is  she?  A.  She  is  over  there  (indicating). 

Q.  Is  this  she,  with  the  red  hat  on  (indicating)  ?  A.  That 
is  right. 

Q.  When  you  went  to  North  Carolina,  you  went  there 
for  Major  Boone?  A.  That  is  correct. 

Q.  Who  paid  your  expenses? 

Mr.  Denit:  Wait  a  moment.  Don’t  lead  this  witness. 

I  understood  the  witness  to  say  previously  that  she  went 
on  the  invitation  of  Mrs.  Boone. 

Mr.  Wellford:  She  could  have  done  that.  I  asked  her  if 
she  vrent  there  for  Major  Boone.  I  don’t  think  there  is 
anything  inconsistent  about  that. 

Q.  Who  paid  your  expenses?  A.  Major  Boone. 

Mr.  Wellford:  Take  the  witness. 

Mr.  Denit:  Do  you  wish  to  ask  any  questions,  Mr. 
Patterson? 

Mr.  Patterson:  No  questions. 

Cross  Examination 

By  Mr.  Denit: 

620  Q.  Is  it  Miss  or  Mrs.  Sieweke?  A.  Mrs. 

Q.  Mrs.?  A.  That  is  right. 

Q.  You  say  that  you  live  on  14th  Street,  Mrs.  Sieweke? 
A.  That  is  right. 

Q.  You  live  with  your  husband?  A.  Yes. 

Q.  Do  you  have  a  family?  A.  One  son. 

Q.  When  did  you  first  meet  Major  Boone?  A.  In  1940. 
Q.  Can  you  tell  us  any  better  than  that?  A.  No. 

Q.  Don’t  you  know  what  time  of  the  year  it  was?  A.  I 
met  him  through  Mrs.  Stabler,  a  friend  of  mine,  whom  I 
have  known  for  20  years. 

Q.  She  is  his  housekeeper?  A.  That  is  correct. 
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Q.  She  was  keeping  house  for  him  at  that  time,  was  she? 
A.  I  don’t  remember.  I  was  just  passing  through,  and  I 
saw  her. 

Q.  Where  was  Mrs.  Stabler  keeping  house  for  him  ? 

621  A.  At  the  present  address,  I  believe — I  beg  your 
pardon — it  was  in  1941 — on  Primrose  Street. 

Q.  You  first  met  Major  Boone  in  1941  ?  A.  That  is  correct. 
Q.  Was  that  before  or  after  he  had  been  in  some  litiga¬ 
tion  with  his  wife  in  North  Carolina?  A.  What  do  you 
mean  “before  or  after”? 

Q.  Just  that. 

By  the  Court: 

Q.  Was  that  before  or  after  the  hearing  of  the  divorce 
suit?  A.  It  was  after  the  hearing  of  the  divorce  suit  in 
North  Carolina. 

By  Mr.  Denit: 

Q.  Did  you  ascertain  that  there  had  been  a  divorce  suit 
in  North  Carolina?  A.  I  knew  that  there  had  been  one. 

Q.  From  whom  did  you  learn  that?  A.  From  Major 
Boone. 

Q.  And  he  told  you  what  had  transpired  in  North  Car¬ 
olina — is  that  correct?  A.  Told  me  some  of  the  facts — 
not  all  of  them. 

Q.  Did  he  tell  you  anything  about  his  wife  being  awarded 
custody  of  the  children  ?  A.  It  was  discussed  briefly. 

622  Most  of  my  information  on  that  I  received  from 
Mrs.  Boone. 

Q.  Did  he  tell  you  anything?  A.  Very  little. 

Q.  When  you  first  met  him,  Mrs.  Sieweke,  did  he  tell  you 
that  Mrs.  Boone  had  been  awarded  custody  of  the  children? 
A.  He  didn’t  go  into  any  details. 

Q.  Did  he  tell  you  that?  A.  Not  until  after  I  told  him 
that  Mrs.  Boone  had  discussed  the  children  with  me.  She 
approached  me  while  I  was  waiting  for  a  bus.  I  had  never 
seen  the  woman  before. 

Q.  That  was  in  April  of  1942?  A.  1941 — 1942 — 
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Q.  Well,  which  was  it?  A.  1942. 

Q.  Then,  between  whatever  date  it  was  in  1941 —  A. 
(interposing)  It  was  1942.  I  beg  your  pardon.  It  was  1942. 

Q.  Was  it  in  1942  that  you  first  met  Major  Boone?  A. 
1942. 

Q.  How  long  prior  to  the  time  when  you  saw  Mrs.  Boone 
on  the  street  wras  it?  A.  Approximately  four  or  five  months. 
Q.  Months,  or  weeks?  A.  Months. 

623  Q.  Months?  A.  That  is  right. 

Q.  Are  you  sure  about  that?  A.  Yes.  That  was  in 
April  when  I  met  Mrs.  Boone. 

Q.  Had  you  met  Major  Boone  at  all  in  1941?  A.  I  met 
him  in  1942 — the  first  part  of  1942. 

Q.  And  that  was  the  month  of  January,  would  you  say? 
A.  Approximately  the  first  of  the  year — January.  I  met 
Mrs.  Boone  in  April. 

Q.  Did  you  meet  him  at  his  home?  A.  That  is  right. 

Q.  Was  there  any  arrangement  made  by  Mrs.  Stabler  for 
you  to  meet  him?  A.  No.  I  was  visiting  Mrs.  Stabler. 

Q.  During  the  course  of  your  first  conversation  with  him, 
after  you  met  him,  did  he  make  any  suggestion  to  you 
about  getting  evidence  against  his  wife?  A.  No,  he  did 
not,  at  that  particular  time. 

Q.  He  did  at  some  time?  A.  After  Mrs.  Boone  had  dis¬ 
cussed  the  case  with  me. 

Q.  When  was  that?  A.  April  of  1942. 

624  Q.  Well,  you  told  us  that  you  met  Mrs.  Boone  on 
the  street.  A.  That  is  right.  That  is  when  it  was 

discussed — on  the  bus. 

Q.  Had  you  met  Mrs.  Boone  prior  to  that  time?  A.  No, 
never  saw  her  in  my  life  before. 

Q.  Did  she  come  up  and  introduce  herself?  A.  That  is 
right. 

Q.  You  didn’t  go  to  her  and  ask  her?  A.  No.  I  was 
waiting  for  a  bus. 

Q.  This  was  just  a  chance  meeting  on  the  street?  A. 
That  is  right. 
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Q.  After  this  chance  meeting  on  the  street,  did  you  say 
anything  to  Major  Boone  about  it?  A.  I  told  Major  Boone 
that  I  had  met  Mrs.  Boone. 

Q.  When  did  you  do  that?  A.  I  called  him  the  same 
evening. 

Q.  What  did  you  tell  him?  A.  I  told  him  just  what  had 
transpired — that  I  couldn’t  understand  her  coming  up  to 
a  complete  stranger  and  saying  things  like  that. 

Q.  What  did  he  tell  you?  A.  He  was  non-committal. 

Q.  You  say  that  he  was  non-committal.  Wliat  did 

625  he  tell  you?  A.  He  didn’t  say  anything.  I  made 
arrangements  to  talk  to  him  personally. 

Q.  You  made  an  engagement  to  go  to  see  him  l  A.  That 
is  right. 

Q.  Where  did  you  go  to  see  him?  A.  At  his  home. 

Q.  When?  A.  The  following  evening. 

Q.  The  very  next  day?  A.  That  is  right. 

Q.  Now,  during  that  visit  what  did  Major  Boone  say  to 
you,  if  anything,  about  his  wife?  A.  Just  told  me  about 
the  case  in  general;  showed  me  a  picture,  the  evidence  of 
Mrs.  Boone’s  infidelity  with  Dr.  Jervey. 

Q.  Did  he  arrange  at  that  time  for  you  to  observe  his 
wife?  A.  No,  he  did  not. 

Q.  Then  you  had  another  chance  meeting  with  Mrs. 
Boone  in —  A.  (interposing)  Sholl’s  Cafeteria. 

Q.  Did  you  know  that  she  was  going  there?  A.  No,  I 
did  not. 

Q.  Major  Boone  hadn’t  told  you  anything  about 

626  her  going  there?  A.  No. 

Q.  Did  you  go  down  on  the  same  bus  with  her  that 
day?  A.  No.  I  was  in  Sholl’s  when  she  arrived. 

Q.  And  you  made  arrangements  to  sit  at  the  same  table  ? 
A.  Yes.  She  asked  me  if  I  would  mind  having  lunch  with  her. 

Q.  Did  you  call  Major  Boone  about  that?  A.  No.  I  saw 
him. 

Q.  When  was  that?  A.  That  evening. 

Q.  That  very  evening?  A.  Yes. 
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Q.  Did  you  tell  his  wife  that  you  had  a  conversation  with 
her  husband!  A.  No,  I  did  not. 

Q.  Why  not!  A.  It  wasn’t  necessary.  She  didn’t  ask  me. 

Q.  She  didn’t  ask  you!  A.  No. 

Q.  In  any  event,  you  didn’t  tell  her!  A.  That  is  right. 

Q.  Did  you  accept  Mrs.  Boone’s  hospitality!  A. 

627  I  called  on  Mrs.  Boone  at  her  home. 

Q.  You  called  on  her  at  her  home!  A.  She  picked 
me  up,  in  fact,  at  a  drug  store  in  Tryon,  and  took  me  to 
her  home. 

Q.  Did  you  tell  her  when  you  went  to  Tryon  that  Major 
Boone  had  sent  you  down  there!  A.  No,  because  she  was 
in  such  a  condition  that  afternoon  that  I  don’t  think  she 
would  have  understood. 

Q.  Did  you  ever  tell  her?  A.  No.  I  didn’t  have  an  oppor¬ 
tunity.  She  told  me  the  next  morning  not  to  come  to  see 
her. 

Q.  Is  that  the  only  reason  you  didn’t  tell  her!  A.  I  had 
no  reason  to  tell  her. 

Q.  You  didn’t  intend  to  tell  her,  did  you!  A.  No.  Why 
should  I?  The  woman  had  been  drinking  and  she  wouldn’t 
have  known  if  I  had  told  her. 

Q.  You  were  in  her  house  to  spy  upon  her  conduct,  were 
you  not?  A.  I  wouldn’t  exactly  call  it  spy. 

Q.  Weren’t  you  there  to  observe  her  and  then  go  back 
and  tell  her  husband  what  you  saw?  A.  You  can  call  it 
“spy”  if  you  want  to.  I  would  call  it  exactly  “spy.” 

Q.  What  did  Major  Boone  pay  you  for  going  there?  A. 
What  did  Major  Boone  pay  me?  He  didn’t  pay  me  any¬ 
thing.  He  paid  my  expenses,  and  that  is  all. 

628  Q.  You  volunteered  to  go  down — is  that  correct? 
A.  I  went  at  Major  Boone’s  request. 

Q.  What  did  he  request  you  to  do  when  you  got  there? 
A.  He  asked  me  to  accept  the  invitation.  He  was  anxious 
to  hear  the  layout  of  the  household  for  the  sake  of  the 
children. 


109 


Q.  Did  he  ask  you  to  induce  Mrs.  Boone  to  drink  if  you 
could?  A.  It  wasn’t  necessary.  She  had  been  drinking 
when  I  arrived. 

Q.  I  didn’t  ask  you  whether  it  was  necessary  or  not.  I 
asked  you  whether  he  did  or  not.  A.  He  did  not. 

Q.  Did  you  accept  any  drinks.  A.  I  don’t  drink. 

Q.  Never  took  a  drink  in  your  life?  A.  I  have  been 
known  to.  I  have  a  health  condition  that  doesn’t  permit 
me  to  drink. 

I  had  a  bottle  of  beer  that  I  couldn’t  drink. 

Q.  You  say  you  had  a  bottle  of  beer  that  you  couldn’t 
drink?  A.  Yes.  It  was  warm. 

Q.  In  Mrs.  Boone’s  house?  A.  That  is  right. 

629  Q.  In  Tryon?  A.  That  is  right. 

VQ.  You  say  that  there  was  a  practical  nurse  there?  A. 
So  Mrs.  Boone  told  me,  that  she  was  a  practical  nurse. 

Q.  Was  she  dressed  as  such?  A.  Yes.  She  came  in  a 
nurse’s  uniform. 

Q.  Was  she  an  older  or  a  younger  woman,  apparently? 
A.  I  would  say  she  was  approximately  28  or  30  years  of  age. 

Q.  And  she  said  some  sweet  words  to  Mrs.  Boone — is 
that  it?  A.  They  were  rather  endearing,  yes. 

Q.  And  she  told  Mrs.  Boone  that  she  was  ill  and  should 
go  to  bed?  A.  That  is  right. 

Q.  And,  while  the  nurse  said  she  was  ill,  you  say  she  was 
drunk?  A.  She  had  been  drinking  all  afternoon. 

Q.  You  hadn’t  been  there  all  afternoon,  had  you?  A. 
From  approximately  1:00  o’clock  to  almost  a  quarter  of 
8:00. 

Q.  That  evening?  A.  That  is  right. 

Q.  And  Mrs.  Boone  had  been  drinking  all  of  that 

630  time?  A.  That  is  right. 

Q.  And  was  she  drunk?  A.  She  wasn’t  far  from 
it,  I  would  say. 

Q.  Did  she  stagger?  A.  Yes,  she  did  stagger. 

Q.  And,  notwithstanding  that,  you  permitted  her  to  drive 
you  down  to  the  depot?  A.  Yes.  I  also  drive  myself. 
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Q.  She  drove  you  from  her  home  down  to  the  village — 
is  that  right?  A.  I  had  to  guide  the  wheel. 

Q.  All  the  way  down?  A.  After  the  railroad  crossing. 

Q.  As  a  matter  of  fact,  there  is  a  hill  on  which  Mrs. 
Boone’s  house  is  located,  is  there  not?  A.  Yes.  I  wouldn’t 
say  it  was  a  steep  hill.  It  is  a  grade. 

Q.  Well,  you  descent  from  Mrs.  Boone’s  house  down  to 
the  village — is  that  right?  A.  That  is  right. 

Q.  And  it  is  a  winding  road?  A.  It  is  a  narrow  road. 

Q.  And  a  winding  road?  A.  There  is  a  turn.  It  doesn’t 
wind,  exactly.  My  recollection  hasn’t  failed  me. 

631  Q.  What  is  that?  A.  My  recollection  hasn’t  failed 
me,  I  don’t  believe. 

Q.  And  Mrs.  Boone  did  drive  her  car  down  into  the 
village?  A.  That  is  right. 

Q.  And  after  she  left  you,  she  drove  the  car  away — is 
that  right?  A.  Yes,  and  two  men  from  the  bus  station 
came  out  while  she  was  turning  around,  and  watched  her. 

Q.  In  addition  to  your  watching  her  drive  back,  the  two 
men  from  the  bus  station  also  watched  her?  A.  No.  The 
two  men  came  out  when  she  drove  up  over  the  side  of  the 
road. 

Q.  When  did  you  return  to  Washington  from  Tryon?  A. 
Two  days  later. 

Q.  Which  would  be  July  7th?  A.  The  7th. 

Q.  Did  you  see  Major  Boone  then?  A.  Not  on  that  day, 
because  I  was  en  route  between  Spartanburg  and 
Washington. 

Q.  I  understood  you  to  say  that  you  returned  to  Wash¬ 
ington  July  7th.  A.  I  didn’t  get  into  Washington 

632  until  the  morning  of  the  8th. 

Q.  When  you  got  in  on  the,  8th,  did  you  speak  to 
Major  Boone?  A.  I  spoke  to  him  during  the  day. 

Q.  Did  you  speak  to  him  at  his  home?  A.  No. 

Q.  Where?  A.  Over  the  telephone. 

Q.  Did  you  see  him  again?  A.  I  saw  him  later  in  the  week. 
Q.  When?  A.  Approximately  two  days  later. 
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Q.  Did  you  report  to  him  on  your  visit?  A.  That  is  right. 
Q.  And  then  were  you  asked  to  continue  your  observation 
of  Mrs.  Boone?  A.  No,  I  was  not. 

Q.  Were  you  asked  to  discontinue  your  observation?  A. 
There  was  nothing  discussed  in  the  line  of  observation  by 
Major  Boone  at  that  time. 

Q.  Do  you  have  any  employment?  A.  No.  I  am  a  house¬ 
wife. 

Q.  Prior  to  becoming  a  housewife,  were  you  employed? 
A.  Well,  it  has  been  so  many  years  back.  I  have  been 

633  married  for  quite  a  few  years.  I  have  a  son  18  years 
old. 

Q.  You  mean  that  you  never  were  employed?  A.  Oh,  yes. 
I  have  been  in  my  day. 

Q.  What  kind  of  work?  A.  Receptionist. 

Q.  Were  you  ever  employed  as  a  private  detective?  A. 
No. 

Q.  This  was  your  first  job?  A.  I  wasn’t  hired  as  a 
detective,  because  I  wasn’t  paid  for  it.  You  aren’t  hired 
unless  you  are  paid. 

Q.  Did  Major  Boone  pay  you  anything?  A.  Not  a  cent — 
only  my  expenses  to  North  Carolina. 

Q.  When  you  went  to  Tryon,  did  you  go  alone?  A.  That 
is  right. 

Q.  Did  you  stop  at  any  hotel  there?  A.  Yes. 

Q.  Which  one?  A.  The  Franklin. 

Q.  How  long  did  you  stay  there?  A.  From  the  5th  until 
the  7th.  I  took  the  6:00  o’clock  train  back  to  Washington. 
Q.  I  understood  you  to  say  that  you  went  to  Mrs. 

634  Boone’s  house  on  the  5th  of  July.  A.  That  is  right. 

Q.  Did  you  stop  at  any  hotel  on  the  night  of  the 
5th?  A.  Yes — the  Franklin.  , 

Q.  Where  is  that?  A.  Spartanburg. 

Q.  And  Spartanburg  is  how  many  miles  from  Tryon?  A. 
I  am  not  sure  of  the  approximate  mileage. 

Q.  Is  it  approximately  35  miles?  A.  Somewhere  between 
35  and  40  miles. 
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Q.  And  after  leaving  Mrs.  Boone’s  house  you  went  35  or 
40  miles?  A.  That  is  right. 

Q.  And  you  remained  in  Spartanburg  the  next  day?  A. 
Yes. 

Q.  You  didn’t  see  Mrs.  Boone  then?  A.  No. 

Q.  Did  you  see  Mrs.  Boone  at  any  time  after  the  5th  of  4 
July?  A.  No. 

Q.  Did  you  try  to  reach  her  on  the  telephone?*  A.  No,  I 
did  not. 

Q.  Are  you  sure  of  that?  A.  The  morning  of  the 

635  6th  I  was  to  go  back  to  Spartanburg  to  spend  the  day  , 
with  Mrs.  Boone.  I  had  telephoned  her  before  I  was 

to  start,  and  she  said  that  her  attorney  had  returned  and 
said  that  I  was  a  hired  detective,  and  not  to  talk  to  me. 

Q.  What  did  you  say  to  that?  A.  I  didn’t  say  anything.- 
Q.  Why  not?  A.  There  wasn’t  anything  to  say,  if  the 
woman  didn’t  want  to  see  me —  ^ 

Q.  (interposing)  It  was  true,  wasn’t  it?  A.  Well — 

Q.  Didn’t  you  deny  it?  A.  She  didn’t  give  me  a  chance. 

She  hung  up  immediately. 

Q.  Isn’t  it  a  fact  that  on  that  day  you  again  called  the 
house  and  had  a  conversation —  A.  That  was  the  only  time 
I  called. 

Q.  Only  the  one  time?  A.  Yes.  * 

Mr.  Denit:  Very  well.  Thank  you. 

Re-Direct  Examination 

By  Mr.  Wellford: 

Q.  You  spoke  of  the  location  of  this  house  of  Mrs.  ' 
Boone’s.  Is  there  a  railroad  track  near  this  house?  A. 
Yes;  there  is  a  railroad  track  near  this  house.  It 

636  runs  in  back  of  it. 

Q.  How  close  to  the  rear  of  the  house?  A.  Oh,  I 
would  say  approximately  200  feet.  • 

Q.  And  how  many  trains  go  through  there  a  day?  Would 
you  know?  A.  No,  I  wouldn’t  know. 

Q.  Were  you  there  when  any  trains  went  through?  A.  I 
don’t  remember. 
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Q.  Was  there  a  steep  embankment?  A.  Yes,  quite  an  em¬ 
bankment. 

Q.  Was  there  any  fence  to  Mrs.  Boone ’s  house?  A.  No; 
there  was  no  fence  to  Mrs.  Boone’s  house — no  protection 
at  all. 

Q.  And  that  comes  right  up  to  the  back  yard  of  her  house? 
A.  That  is  right. 

Re-Cross  Examination 

By  Mr.  Denit : 

Q.  Did  you  really  observe  whether  there  was  or  was  not 
a  fence  there?  A.  I  did. 

Q.  And  you  tell  us  that  there  was  no  fence?  A.  There 
was  none  at  the  time  of  my  visit. 

Q.  There  wasn’t  a  wire  fence,  approximately  four 

637  feet  high.  A.  There  wasn’t  a  fence,  because  I  was 
out  in  the  yard  with  Mrs.  Boone. 

Q.  You  are  sure  of  that?  A.  Yes. 

Testimony  of  Mrs.  Lucille  Wolfe. 

Mrs.  Lucille  Wolfe. 

Direct  Examination 
By  Mr.  Wellford: 

Q.  Will  you  give  your  full  name,  please?  A.  Mrs.  Lucille 
Wolfe. 

Q.  Where  do  you  live,  Mrs.  Wolfe?  A.  4224  16th  Street. 
By  Mr.  Denit: 

Q.  Will  you  keep  your  voice  up,  please?  A.  4224  16th 
Street. 

By  Mr.  Wellford : 

Q.  Mrs.  Wolfe,  are  you  acquainted  with  Major 

638  Daniel  Boone,  the  defendant  in  this  case?  A.  I  am, 
yes. 

Q.  And  his  wife,  Martha  Lightner  Boone?  A.  Yes,  sir. 
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Q.  How  long  have  you  known  them?  A.  Which  one? 

Q.  Both  of  them.  A.  I  have  known  Major  since  back  in 
1939,  and  1940,  and  1941,  in  Winston-Salem. 

Q.  That  is  where  they  lived — in  W7inston-Salem — then? 
A.  Yes,  sir. 

Q.  Do  you  know  the  two  children,  Danny  Boone  and 
Penny  Boone?  A.  Yes,  sir. 

Q.  Have  you  ever  been  out  with  Mrs.  Boone  since  1942  at 
anytime?  A.  Yes,  sir.  I  saw  her  in  Washington.  I  was  on 
the  street  car  with  her. 

Q.  WTien  was  that?  A.  That  was  in  May,  the  9th,  a  year 
ago  this  past  May.  That  was  1942. 

Q.  1942?  May?  A.  Yes,  sir. 

Q.  And  did  you  have  a  talk  with  her?  A.  Yes,  sir. 
639  Q.  Wltat  did  you  talk  about?  A.  Well,  everything 
in  general,  and  she  spoke  about  that  she  was  up  here 
to  see  the  children,  and  that  she  was  allowed  to  see  them 
through  the  court,  and  that  she  was  going  to  get  the  chil¬ 
dren  from  her — excuse  me — damned  husband ;  and  then  she 
spoke  of  her  affair  with  Dr.  Jervey. 

Q.  WTiat  did  she  say  about  that? 

Mr.  Denit:  We  object. 

The  Court:  Objection  overruled. 

WTiat  is  the  date  of  Judge  Bailey’s  decision? 

Mr.  Denit:  March  13,  1942. 

By  Mr.  Wellford: 

Q.  WTiat  did  she  say  about  Dr.  Jervey?  A.  Well,  she  was 
talking  in  a  very  nervous,  incoherent,  disturbed  state  of 
mind.  She  was  very  loud-voiced.  She  was  excitable. 

I  asked  her  why  she  didn’t  come  up  here  to  live;  and  she 
said  that  she  couldn’t  leave  Tryon,  because  she  had  prom¬ 
ised  Dr.  Jervey  that  she  would  stay  down  there  with  him. 

Q.  Did  she  say  anything  else  about  Dr.  Jervey  and  her¬ 
self?  A.  Spoke  of  that — that  her  case  had  been  publicized 
in  the  papers,  and  asked  me  if  I  had  seen  the  picture 
in  the  New  York  paper. 
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That  was  after  the  case. 

Q.  Did  she  tell  you  anything  about  how  she  and  Dr. 
Jervey  had  been  caught  together?  A.  Yes. 

Mr.  Denit:  Wait  a  moment.  Please  don’t  lead  the  wit¬ 
ness. 

The  Court:  Yes,  I  think  that  is  right.  I  think  you  may 
ask  her  all  that  she  said  about  it. 

By  Mr.  Wellford: 

Q.  Will  you  tell  us  all  she  said  to  you  in  regard  to  her¬ 
self  and  Dr.  Jervey? 

Mr.  Denit :  This  is  all,  I  take  it,  subject  to  our  objection 
and  your  Honor’s  ruling? 

The  Court:  Yes.  This  is  her  conversation  in  May  of 
1942. 

The  Witness :  Well,  she  asked  me  if  I  had  seen  the  paper, 
and  at  the  time  I  had  not  seen  it,  and  she  related  what  was 
in  the  paper,  and  said  that  her  picture  had  been  taken  in 
the  nude  with  Dr.  Jervey,  and — I  don’t  recall  whether  she 
said  that  was  in  the  paper  or  not,  but  she  spoke  of  the  pic¬ 
ture. 

And  she  told  me  that  she  didn’t  know  what  she  would  do 
with  the  children  if  she  had  them.  She  said  she  would  have 
them  the  next  afternoon,  and  she  didn’t  know  how 
641  she  would  entertain  them;  she  guessed  she  would  * 
take  them  to  a  movie. 

By  Mr.  Wellford: 

Q.  Did  she  make  any  statement  about  her  husband?  A. 
She  said  she  was  going  to  get  the  children  away  from  her 
damned  husband,  and  that  she  was  going  to  get  him  out 
of  the  army — she  was  going  to  have  him  turned  out  of  the 
army. 

By  the  Court: 

Q.  What  was  that?  A.  That  she  was  going  to  have  him 
put  out  of  the  army. 
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By  Mr.  Wellford: 

Q.  When  was  the  next  time  that  you  saw  her?  A.  A  year 
ago  tomorrow’,  last  February  19th — at  least,  it  wTas  the  18th 
that  I  saw  her.  I  was  in  Tryon  the  18th,  19th,  and  20th. 

Q.  Going  back  to  the  other  time  that  you  saw  her  in 
Washington,  did  you  ever  have  a  drink  with  her  at  any 
time,  at  any  place?  A.  Yes.  After  I  saw’  her  we  w’ent  into 
Garvin’s. 

Q.  Where  is  that?  A.  It  is  on  14th  Street,  between  H 
and  I.  It  is  a  restaurant  and  bar. 

Q.  Did  she  drink  anything?  A.  Yes,  she  did. 

642  Q.  What  did  she  drink  ’  A.  Straight  whiskey. 

Q.  One  drink,  or — A.  (interposing)  Two  drinks. 

Q.  Two  drinks?  A.  Yes,  sir. 

Q.  When  was  the  next  time  after  that  that  you  saw  her? 
A.  That  was  in  Tryon,  the  18th,  19th,  and  20th  of  last  Feb¬ 
ruary. 

Q.  And  you  went  to  Tryon  at  the  request  of  whom?  A. 
Major  Boone. 

Q.  And  who  paid  your  expenses?  A.  Major  Boon$  paid 
my  expenses. 

Q.  And  did  you  meet  Mrs.  Boone  in  Tryon  ?  A.  I  called 
on  her  at  her  home. 

Q.  And  would  you  mind  telling  us  wrhat  time  of  the  day 
it  was  that  you  called?  A.  It  wras  in  the  late  evening.  It 
was  dark.  I  would  say  it  was  around — maybe  6:30,  I 
imagine. 

Q.  Was  she  home  alone?  A.  No.  She  had  Mrs.  Elmer 
Johnson  with  her. 

Q.  Who  is  that — a  man?  A.  No.  It  was  a  corn- 

643  panion. 

Q.  Well,  what  went  on  there?  A.  Well,  when  I 
went  to  the  house  Elmer  Johnson  opened  the  door,  and  I 
asked  for  Mrs.  Boone.  She  wanted  to  know  who  it  was.  I 
said  that  I  wanted  to  surprise  her,  that  she  had  invited  me 
down  when  she  was  up  here  before. 
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So,  she  didn’t  exactly  invite  me  in,  but  I  stepped  into 
the  hall,  and  she  said  she  would  see.  Mrs.  Boone  came  out 
of  the  kitchen  and  spoke  to  me  in  the  living  room.  She 
didn’t  recognize  me  at  the  time. 

Shall  I  go  on? 

Mr.  Wellford:  Yes. 

A.  After  I  made  myself  known  to  her,  she  said  that  she 
did  recall  me  then.  She  was  so  vague.  She  said  that  she 
didn’t  remember  me  then,  but  after  I  related  about  seeing 
her  up  here  she  did  remember. 

Q.  Did  she  offer  you  anything  to  drink?  A.  Yes,  they 
were  drinking. 

Q.  Who  was  drinking?  A.  Both  of  them. 

Q.  Did  you  see  any  whiskey  in  the  house?  A.  I  saw 
whiskey  in  the  kitchen. 

Q.  How  much?  A.  Two  bottles. 

Q.  Were  they  quart  bottles,  or  pint  bottles?  A. 
644  They  would  be  either  quart,  or — do  you  call  them 
“fifths”? 

Mr.  Wellford :  Yes,  I  have  heard  of  what  they  are. 

Q.  Did  you  notice  the  effects  of  the  drinking  on  Mrs. 
Boone?  A.  I  noticed  that  she  was  very  excitable  again, 
very  loud  talking,  and  was  throwing  her  hands,  and  just  in¬ 
coherently  speaking. 

Q.  What  kind  of  language  did  she  use? 

Mr.  Denit :  Just  a  moment.  I  submit  that  counsel  is  lead¬ 
ing  continually.  I  object  to  the  form  of  the  question. 

By  the  Court: 

Q.  Well,  what  did  she  have  to  say? 

By  Mr.  Wellford: 

Q.  What  did  she  have  to  say?  A.  Well,  she  was  just 
talking  incoherently,  from  one  thing  to  another,  and  she 
had  been  sick.  And  they  asked  me  to  have  dinner,  but  I 
did  not  eat.  I  had  had  my  dinner  already.  And  she  was 
talking  in  general,  and  mentioning  about  the  children,  and 
she  was  going  to  have  them;  and  spoke  of  bringing  them 
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up  with  four  children  of  this  Elmer  Johnson’s,  that  she  had 
left  her  children  to  live  with  Mrs.  Boone,  and  someone  was 
keeping  her  children,  but  that  after  Mrs.  Boone  ob- 

645  tained  her  children  they  Were  all  going  to  live  to¬ 
gether. 

Q.  How  long  did  you  stay  there?  A.  I  would  say  around 
two  or  two  and  a  half  hours. 

Q.  How  was  she  dressed?  A.  She  was  dressed  in  men’s 
blue  pyjamas,  with  a  dubonnet — that  is  a  dark  red — seemed 
to  appear  to  be  a  man’s  robe,  and  dubonnet  scuff  shoes. 
Those  are  those  flat-bottomed  shoes. 

Q.  How  did  this  Mrs.  Johnson  and  Mrs.  Boone  act 
toward  each  other?  A.  They  seemed  quite  affectionate, 
and  speaking  to  each  other  in  endearing  terms.  She  was 
considerate  of  Mrs.  Boone,  and  mentioned  about  her  being 
ill,  and  that  she  would  have  to  be  very  careful  of  her  health, 
that  she  had  had  pneumonia  the  year  before. 

Q.  Did  Mrs.  Johnson  have  a  family,  to  your  knowledge? 
A.  As  I  said,  I  heard  that  she  had  four  children,  and  some¬ 
one  was  keeping  them. 

Q.  Did  she  tell  you  that?  A.  They  were  talking  in  gen¬ 
eral.  It  was  in  the  conversation.  I  believe  that  she  spoke 
of  having  four  children,  and  then  Mrs.  Boone  said  that  they 
were  all  going  to  live  together  after  she  obtained  her  chil¬ 
dren. 

646  Q.  Could  you  describe  the  location  of  that  house, 
in  order  that  the  Court  could  determine  how  it  was 

situated  in  connection  with  the  railroad?  A.  I  would  say 
that  going  up — Tryon  is  a  very  small  country  town,  a  moun¬ 
tain  town,  mountains  all  around  it.  I  would  say  going 
down  the  main  street,  which  is  the  highway  to  Spartanburg, 
that  you — going  from  the  hotel,  you  turn  to  the  left  and  go 
up  quite  a  steep  hill,  and  make  another  slight  turn  to  the 
right,  and  then  to  the  left,  and  the  street  she  lives  on  is 
right  there  at  the  top  of  the  hill,  and  her  house  is  over  about 
three-quarters,  if  not  all  the  way  down,  because  that  is  a 
blind  street,  and  turns  again  sharp  to  the  left. 
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Back  of  her  house  there  is  quite  an  incline  going  down  to 
the  railroad  tracks,  very  steep,  and  beyond  the  railroad 
tracks  there  is  a  colored  settlement,  colored  houses,  and 
there  is  woods  all  around  between  her  house  and  the  rail¬ 
road  track,  and  the  hill  approaching  to  her  street  is  wooded. 
Both  sides  of  the  hill  is  wooded. 

Q.  How  far  would  you  say  this  railroad  track  is  from 

the  rear  of  her  house?  A.  Well,  approximately — I  am  not 

very  good  on  measurements.  I  might  say  60  feet,  or  100 

feet — something  like  that. 

© 

647  Q.  Was  there  a  steep  embankment?  A.  Quite 
steep. 

Q.  Were  there  any  trains  passed  while  you  were  there? 
A.  One  did,  and  it  shook  the  house  so  that  it  startled  me, 
and  they  said,  “Never  mind;  that  is  just  a  train.” 

Q.  Who  said  that?  A.  I  believe  it  was  Mrs.  Johnson. 

It  felt  like  it  was  right  underneath  the  house,  it  shook 
it  so. 

Q.  Did  Mrs.  Boone  make  any  statement  with  regard  to 
her  husband  being  in  the  Army?  A.  No  more  than  repeat¬ 
ing  practically  the  same  thing,  that  she  was  going  to  see 
that  he  was  kicked  out  of  the  army. 

Q.  She  said  that,  did  she?  A.  That  she  was  going  to  see 
that  he  was  kicked  out,  and  she  was  going  to  have  the  chil¬ 
dren. 

Q.  And  was  the  language  refined,  or - 

Mr.  Denit  (interposing) :  We  object  to  that. 

Mr.  Wellford:  I  don’t  see  any  objection  to  that. 

Mr.  Denit :  You  asked  her  what  she  said,  and  she  has  an¬ 
swered. 

The  Court:  I  think  it  is  fair  enough  to  direct  a 

648  witness’s  attention  to  a  particular  matter,  and  she 
may  answer  according  to  the  fact. 

A.  She  used  profane  language  during  the  evening. 

By  Mr.  Wellford: 

Q.  What  did  she  say?  A.  Well,  she  spoke  of  her  hus¬ 
band  as  her  “damned”  husband,  and  there  was  a  bit  of 
swearing,  damning  and  helling. 
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Q.  Did  you  talk  to  many  people  in  the  community  while 
you  there?  A.  Yes.  I  talked  to  people  on  the  bus  going 
in  to  Tryon.  I  talked  to  people  in  the  stores  there,  and  the 
hotel  manager,  and  overheard  a  conversation  that  after¬ 
noon,  the  second  afternoon  I  was  there,  by  residents  of  the 
town,  and  I  later  spoke  with  this  lady. 

Q.  Was  the  name  of  Mrs.  Boone  mentioned? 

Mr.  Denit:  We  object  to  that.  It  would  be  just  as  ma¬ 
terial  to  show  that  the  Civil  W’ar  was  mentioned.  It  is  pure 
hearsay. 

The  Court:  She  may  answer  “Yes”  or  “No”. 

A.  Yes;  her  name  was  mentioned. 

By  Mr.  Wellford: 

Q.  Did  you  hear  her  reputation  discussed  by  many  people 
there?  A.  Yes,  sir. 

649  Q.  What  was  it? 

Mr.  Denit:  We  object  to  that. 

•  #*••••*•• 

657  Q.  Mrs.  Wolfe,  did  you  ever  live  in  North  Caro¬ 
lina?  A.  Yes,  sir. 

Q.  And  when  was  that?  A.  Well,  I  lived  there  off  and 
on  in  North  Carolina  since,  oh,  prior  to  1939;  but  I  had 
been  around  Winston-Salem,  Danville,  Virginia,  High 
Point,  North  Carolina,  in  1939, 1940,  and  1941,  in  Winston- 
Salem.  My  position  necessitated  my  traveling. 

Q.  Were  you  living  in  Winston-Salem  at  any  time?  A. 
Yes,  sir — in  1939,  1940,  and  1941. 

Q.  Was  Mrs.  Boone  living  there  at  the  time  you  lived 
there?  A.  Part  of  the  time,  yes. 

Q.  And  when  you  were  in  Tryon,  did  you  discuss  with 
many  people  her  reputation  in  regard  to  morality? 

658  A.  Well,  it  was - 

Mr.  Denit  (interposing) :  Wait  a  moment.  We  ob¬ 
ject  to  that. 

The  Court:  I  don’t  think  you  have  cured  the  objection 
yet.  Objection  sustained. 
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By  Mr.  Wellford: 

Q.  Did  you  hear  the  reputation  in  regard  to  morality  dis¬ 
cussed  by  anyone  in  North  Carolina,  Mrs.  Wolfe?  A.  Defi¬ 
nitely. 

Q.  Concerning  Mrs.  Boone?  A.  Yes,  sir.  In  Winston- 
Salem — 

Mr.  Denit  (interposing) :  Wait  a  moment - 

By  Mr.  Wellford: 

Q.  (interposing):  One  time,  or  many  times?  A.  Many 
times. 

Mr.  Wellford:  I  submit,  now,  that  that  is  admissible, 
your  Honor.  . 

The  Court :  How  far  back  was  it  that  they  lived  in  Wins¬ 
ton-Salem  ? 

Mr.  Wellford:  1939,  and  1940,  and  1941. 

The  Witness :  And  1941,  part  of  it. 

Mr.  Wellford:  1939,  1940,  and  1941.  Now,  that  is  three 
years,  and  then  she  was  in  Tryon. 

•  *#•***#*# 

660  The  Court:  Well,  the  present  testimony  only 
comes  up  to  1939  and  1940,  as  I  understand  it.  There 
would  be  two  objections  to  that — first,  that  it  isn’t  recent 
enough  to  have  any  important  bearing  upon  the  present  re¬ 
sults,  because  the  reputation  that  is  at  issue  here  is  the 
reputation  at  the  present  time,  or  that  since  the  decision  by 
Judge  Bailey;  secondly,  the  illustration  you  give  there  in 
that  old  case  was  presented  to  nullify  its  veracity,  whereas 
your  testimony  apparently  extends  throughout  the  State 
of  North  Carolina,  which  I  think  is  rather  broad  for  a  per¬ 
son,  unless  one  has  a  very  distinguished  reputation  and  is 
known  over  the  whole  State. 

If  I  understand  the  facts  regarding  Mrs.  Boone’s  resi¬ 
dence,  since  the  separation  of  the  parties  in  1939  or  1940, 
it  has  been  in  Tryon. 

Mr.  Wellford:  Winston-Salem. 
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The  Court:  Since  when? 

Mr.  Wellford:  Winston-Salem,  it  was  from  around  1939 
or  1938,  on  down  until  the  time  of  the  separation,  and  she 
went  up  then. 

The  Court:  That  was  in  1940? 

Mr.  Wellford:  The  separation  was  in  1939,  and  then  she 
went  up  to  Tryon,  and  she  visited  constantly,  according  to 
her  own  testimony,  in  Winston-Salem. 

The  evidence  in  this  case  is  that  she  is  not  only 

661  known  there  but  over  the  whole  state  of  North  Caro¬ 
lina.  It  is  everywhere  known  in  North  Carolina  who 

she  is. 

This  lady  was  not  only  in  Winston-Salem,  but  she  was  in 
Tryon,  and  I  think  her  testimony  is  proper. 

The  Court:  For  the  reasons  I  have  stated,  I  will  sustain 
the  objection. 

Mr.  Wellford:  I  would  like  to  tender  it,  if  your  Honor 
please. 

The  Court :  You  understand  that  I  am  not  rejecting  rep¬ 
utation  testimony,  but  I  am  rejecting  this  particular  testi¬ 
mony. 

Mr.  Wellford:  I  would  like  to  tender  the  testimony  un¬ 
der  Rule  42-C,  your  Honor. 

Mr.  Patterson :  I  desire  to  concur  in  this  proffer,  for  all 
the  grounds  stated  by  counsel  for  the  plaintiffs. 

The  Court :  It  may  be  understood  that,  unless  you  indi¬ 
cate  differently,  the  position  taken  by  one  will  be  the  posi¬ 
tion  of  both  of  you. 

Q.  Now,  Mrs.  Wolfe,  would  you  state  whether  or  not  Mrs. 
Boone’s  reputation  in  regard  to  morality  was  good  or 
bad? 

662  The  Court:  Well,  that,  of  course,  comes  under  the 
objection. 

Mr.  Wellford.  That  is  just  a  tender. 

The  Court:  Very  well. 

A.  Well,  it  was  perfectly - 
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Mr.  Patterson  (interposing) :  Just  a  moment. 

The  Court:  Your  tender  is  that  you  will  prove  by  the 
witness - 

Mr.  Wellford  (interposing) :  Under  the  rule,  as  I  un¬ 
derstand  it,  the  Court,  upon  request,  is  to  take  the  evidence, 
and  it  shows  that  the  question  is  asked. 

Q.  Was  it  good  or  bad?  A.  It  was  public  gossip  regard¬ 
ing  her  drinking. 

Mr.  Denit:  Objection.  It  is  not  responsive. 

Mr.  Wellford :  It  is  not  responsive  and  the  answer  may 
be  stricken. 

Q.  Can  you  answer  whether  it  was  good  or  bad?  A.  I 
would  term  it  bad,  from  what  I  heard. 

Q.  Mrs.  Wolfe,  when  you  testified  on  Friday  that  you 
were  in  Garvin’s  with  Mrs.  Boone  and  that  there  she  had 
some  drinks -  A.  (interposing) :  Yes,  sir. 

Q.  (resumed) — was  there  a  conversation  by  her  in  re¬ 
gard  to  these  children,  or  her  case  in  any  way?  What  was 
the  conversation?  A.  She  spoke  of  the  case  in 
663  Winston-Salem,  saying  that  she  had  been  awarded 
the  custody  of  the  children,  and  I  asked  her  how 
could  that  be  possible  after  she  had  told  me  prior  to  that, 
in  the  conversation  on  the  street  car  coming  dowm  from 
16th  street,  that  Major  Boone  had  a  picture  of  her  in  the 
nude  with  Dr.  Jervey  in  the  car. 

She  said,  “I  had  very  clever  lawyers” - 

By  the  Court : 

Q.  (interposing) :  Had  what?  A.  Very  clever  lawyers, 
one  of  them  Fred  Hutchins,  president  of  the  North  Caro¬ 
lina  State  Bar,  and  they  saw  to  it  that  Major  Boone’s  wit¬ 
nesses  did  not  appear  at  the  trial,  and  one  of  them  was 
the  man  who  took  the  picture,  and  after  Major  Boone  was 
there  just  one  day,  she  went  on  the  stand  and  denied  any 
misconduct,  and  the  judge  found  her  not  guilty  of  adultery 
and  awarded  her  the  children. 

Mr.  Wellford:  You  may  take  the  witness. 
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Further  Direct  Examination 
By  Mr.  Patterson : 

Q.  In  discussing  these  children  with  you  in  Washington, 
did  Mrs.  Boone  speak  of  her  experience  in  the  rearing  of 
children?  A.  She  said  she  didn’t  know  how  she 

664  would  take  care  of  them.  I  think  I  mentioned  on 
Friday  that  she  was  to  have  them  the  next  day,  which 

was  on  a  Sunday,  and  she  said,  “I  don’t  know’  how  I  will 
entertain  them.  I  guess  I  will  take  them  to  a  movie.” 

Q.  What  did  she  say  had  been  her  experience  with  chil¬ 
dren,  if  anything?  A.  She  didn’t  speak  of  having  had  any 
experience  with  children. 

Q.  Did  she  say  w’hether  she  had  or  had  not  had  any 
such  experience?  A.  No,  she  did  not. 

Q.  In  discussing  the  episode  of  this  picture  writh  Dr.  Jer- 
vey,  did  you  observe  her  attitude  tow’ard  the  wrhole  matter? 
A.  Yes.  It  was  very  light,  as  though  it  didn’t  matter  to 
her  at  all  about  it. 

Q.  Did  she  bring  that  subject  up  herself?  A.  Yes;  she 
was  discussing  it  with  me. 

Q.  What  did  she  say?  A.  Well,  I  just  said  that  she  spoke 
of  having  been  awarded  the  custody  of  the  children,  and 
I  asked  her  how  could  that  be  obtained,  after  she  had  told 
me  about  Major  Boone  having  the  picture  of  her  and  Dr. 
Jervev,  and  she  spoke  about  having  clever  lawyers. 

Q.  Did  she  say  w’hether  Dr.  J ervey  still  resided  in 

665  Trvon?  A.  Yes.  I  asked  her  why  she  didn’t  come 
to  Washington  to  be  close  to  the  children,  and  she 

said  that  she  had  promised  Dr.  Jervey  that  she  would  not 
leave  Tryon  because  of  her  love. 

By  Mr.  Wellford: 

Q.  What  wras  that  last?  A.  Because  of  their  love,  she 
promised  that  she  would  not  leave  Tryon. 

By  Mr.  Patterson: 

Q.  Did  she  state  whether  she  did  or  did  not  continue  to 
see  Dr.  Jervey?  A.  Yes;  she  saw  him  frequently. 
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Q.  Did  she  say  so?  A.  Yes,  sir. 

Mr.  Patterson:  You  may  cross  examine. 

Cross  Examination 

By  Mr.  Denit: 

Q.  I  understood  you  to  say  that  your  name  was  Mrs. 
Wolfe?  A.  Yes. 

Q.  You  live  with  your  husband  in  Washington?  A.  I 
do  not. 

Q.  Is  your  husband  living?  A.  He  is. 

666  Q.  Do  you  have  a  family?  A.  I  have  a  son. 

Q.  Does  he  live  with  you?  A.  He  is. 

Q.  Here  in  Washington?  A.  At  the  present  time,  no. 

Q.  Where  does  he  live?  A.  He  is  in  Virginia  at  the  pres¬ 
ent  time. 

Q.  You  gave  your  address  as  4224  16th  Street.  Is  that  a 
private  home?  A.  It  is  more  of  a  guest  home. 

Q.  And  how  long  have  you  lived  at  that  guest  home?  A. 
Approximately  six  to  eight  months. 

Q.  Where  were  you  living  in  1942  ?  A.  I  was  living  back 
of  the  2400  Hotel,  an  partment  house  at  1661  Crescent 
Place. 

Q.  1661  Crescent  Place.  Now,  the  2400  Hotel  is  located 
at  about  16th  and  Euclid  Streets,  Northwest,  is  it  not?  A. 
It  is  nearer  this  way,  across  from  the  Meridian  Hill. 

Q.  The  home  in  which  Major  Boone  lives  on  16th  Street 
is  located  near  the  Silver  Spring  road,  is  it  not?  A.  Out  at 
the  end  of  the  line. 

Q.  At  the  other  end  of  16th  Street?  A.  Yes. 

667  Q.  How  far  away  from  Major  Boone’s  home  is 
4224  16th  Street?  A.  I  never  measured  it,  but  I 

would  say  the  distance  is  anywhere  between  three  to  five 
miles,  if  I  am  not  mistaken.  The  house  is  in  the  8000  block, 
and  I  am  at  4224,  and  those  blocks  are  quite  long. 

Q.  On  Friday,  counsel  asked  you  on  direct  examination — 
Mr.  Wellford  (interposing) :  What  page? 

Mr.  Denit:  Page  37. 
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Q.  (resumed) — how  long  you  had  known  Mr.  and  Mrs. 
Boone,  and  you  answered,  “I  have  known  Major  since  back 
in  1939  or  1940  or  1941/ ’ 

Did  you  ever  meet  Mrs.  Boone?  A.  Not  until  I  met  her 
up  here  in  Washington. 

Q.  That  was  on  this  coincidental  visit  in  the  bus — is 
that  right?  A.  Yes. 

Q.  Where  did  you  get  on  the  bus  that  day?  A.  Major 
Boone  drove  me  out  beyond  his  home  and  we  waited  for 
Mrs.  Boone  to  come  out  of  the  home  to  take  the  bus,  and 
he  drove  me  past  the  bus  several  blocks  down,  and  I  got 
out  of  the  car  and  waited  and  took  the  bus  that  she 
was  on. 

668  Then  this  wasn’t  a  mere  casual  meeting  with  Mrs. 
Boone?  A.  No,  it  was  not. 

Q.  It  was  planned?  A.  It  was  planned. 

Q.  And  Major  Boone  planted  you  in  that  bus  that  his 
wife  was  riding  in?  A.  That  is  right. 

Q.  Did  he  identify  his  wife  to  you  ?  A.  No ;  I  had  seen 
her  in  Winston-Salem,  and  I  knew  her  by  sight.  I  saw  her 
come  out  of  the  house. 

Q.  You  mean  that  you  followed  her  all  the  way  from  the 
time  she  came  out  of  Major  Boone’s  house?  A.  It  was  just 
a  few  blocks.  We  were  parked  within  seeing  distance  of 
the  home. 

Q.  You  said  that  he  drove  you  down  the  street  and 
passed  the  bus.  A.  Yes,  to  give  me  time  to  get  on  the  bus. 

Q.  The  bus  was  a  downtown  bus?  A.  The  bus  was  a 
downtown  bus,  but  we  drove  past  the  bus. 

Q.  Now,  you  have  told  us  of  a  lot  of  conversations  that 
you  had  with  Mrs.  Boone.  Can  you  tell  us  what  you  and 
Major  Boone  talked  about  on  the  occasion  when  you  were 
to  be  planted  in  the  bus  with  his  wife  ?  A.  Strictly 

669  about  the  case. 

Mr.  Wellford:  I  object,  unless  counsel  wants  to 
make  her  his  own  witness.  There  is  nothing  concerning 
this  in  the  direct. 
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The  Court:  The  talk  between  Major  Boone  and  this 
woman  ? 

Mr.  Denit:  Yes.  This  is  cross  examination,  your  Honor. 

Mr.  Wellford:  There  is  nothing  in  the  direct  examina¬ 
tion  in  regard  to  that. 

The  Court:  I  think  it  goes  to  the  weight  of  her  testi¬ 
mony  ;  shows  a  question  of  interest,  matters  of  interest  and 
bias  and  influence  that  might  affect  her  testimony.  On  that 
ground  I  think  it  is  admissible. 

By  Mr.  Denit : 

Q.  Do  you  have  the  question  in  mind?  A.  Yes. 

He  was  speaking  of  the  case,  and  asked  me  to  see  what 
information  I  could  obtain  from  Mrs.  Boone,  if  she  said 
anything  about  the  children,  or  anything  derogatory  to  her 
conduct  with  Dr.  Jervey — just  in  general  what  I  was  sup¬ 
posed  to  find  out. 

Q.  Then  he  told  you  about  the  Jervey  incident?  A.  He 
didn’t  tell  me.  I  had  heard  it  long  before  that,  as  public 
gossip. 

670  He  asked  you  to  find  out —  A.  (interposing)  To 
find  out,  if  I  could,  what  she  said  about  it.  I  had 
heard  about  it  before.  You  couldn’t  live  in  Winston-Salem 
and  not  hear  it.  It  was  on  the  tongues  of  everybody. 

Mr.  Denit:  You  understand  that  I  didn’t  ask  you  any 
question  calling  for  that. 

The  Witness :  I  am  sorry. 

Mr.  Denit:  Will  you  please  try  to  answer  the  question, 
as  I  put  it? 

The  Witness :  I  am  sorry. 

By  Mr.  Denit : 

Q.  Did  Major  Boone  mention  the  Jervey  incident  to  you? 
A.  Yes,  he  did. 

Q.  Did  he  mention  the  trial  at  Winston-Salem?  A. 
slightly. 

Q.  Did  he  refer  to  the  length  of  time  he  was  present  at 
the  trial?  A.  Yes,  because  Government  regulations  were 
so  he  couldn’t  be  there  but  a  day. 


128 


Q.  That  is  what  he  told  you — is  that  right  ?  A.  Definitely. 
Q.  Did  he  ask  you  to  see  if  you  could  induce  his  wife  to 
take  a  drink?  A.  No. 

671  Q.  When  you  got  on  the  bus,  did  you  undertake 
to  find  a  seat  near  or  next  to  Mrs.  Boone?  A.  The 

only  seat  available  at  the  time,  where  I  chose  to  take,  was 
a  seat  directly  behind  Mrs.  Boone. 

Q.  And  you  sat  there  ?  A.  I  did. 

Q.  Where  did  this  conversation  between  you  and  Mrs. 
Boone  begin?  A.  I  asked  her — she  w^as  sitting  knitting — 
if  this  bus  took  me  downtown.  I  wasn’t  quite  familiar  with 
the  bus.  I  understood  I  w’as  to  make  a  street  car. 

She  said,  “Yes.  Are  you  a  stranger  here?” 

I  said,  “No,  but  I  am  not  familiar  with  the  location  out 
this  far.” 

She  said,  “Come  and  sit  beside  me.  I  am  going  down 
and  I  will  steer  you  on  the  street  car.” 

Q.  That  was  just  a  ruse  to  engage  her  in  conversation? 
A.  Yes,  if  you  want  to  call  it  that. 

Q.  And  you  know  where  the  16th  Street  bus  took  you, 
didn’t  you?  A.  Yes. 

Q.  You  had  used  it  before,  hadn’t  you?  A.  No,  I  ha£ 
never  been  that  far  out  before. 

672  Q.  Well,  you  had  been  as  far  out  as  the  4200  block, 
hadn’t  you?  A.  Yes,  but  this  was  out  at  Major 

Boone’s  house.  You  transfer  at  Colorado  and  14th  to  a 
street  car. 

Q.  And  you  knew  all  that  before  you  engaged  her  in  this 
conversation?  A.  No.  I  was  on  the  bus  coming  down  16th 
Street.  We  had  not  reached  the  14th  and  Colorado  bus 
terminal. 

Q.  As  you  engaged  her  in  this  conversation,  which  I 
understand  was  a  ruse  to  get  her  to  talk —  A.  (interpos¬ 
ing)  Yes. 

Q.  (resumed) — you  and  she  engaged  in  some  conversa¬ 
tion  together?  A.  Yes? 
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The  Court:  Instead  of  nodding  your  head,  you  had  bet¬ 
ter  answer. 

The  Witness:  I  am  sorry. 

By  Mr.  Denit : 

Q.  And  it  took  you  how  long  to  get  downtown?  A.  Oh, 
I  would  say  approximately  three-quarters  of  an  hour.  I 
didn’t  time  it,  but  it  is  quite  a  far  distance  out,  with  the 
street  car  stopping  at  practically  every  stop.  I  couldn’t 
have  been  less  than  three-quarters  of  an  hour,  if  not  over. 

Q.  Did  you  and  Mrs.  Boone  get  off  the  bus  at  14th 

673  and  Colorado  junction?  A.  We  got  off  and  got  on 
a  street  car. 

Q.  You  got  on  the  street  car  together  and  sat  in  the  same 
seat?  A.  Yes. 

Q.  Was  it  on  the  bus  that  Mrs.  Boone  narrated  all  this 
that  you  have  told  us  about?  A.  No.  She  started  to  talk 
and  mentioned  who  she  was.  I  said  that  the  name  sounded 
familiar. 

She  said,  “Oh,  didn’t  you  see  all  the  publicized  scandal 
in  the  papers?  I  am  the  notorious  woman.  It  was  in  the 
New  York  papers,  and,  in  fact,  all  the  papers.”  She  said 
it  was  in  the  New  York  News,  in  the  tabloid  section. 

Q.  And  I  suppose  you  said  nothing?  A.  I  just  listened. 
I  didn’t  have  time  to  say  anything. 

Q.  You  didn’t  tell  her  that  you  had  just  left  her  hus¬ 
band?  A.  She  never  asked  me. 

Q.  And  you  didn’t  tell  her?  A.  No. 

Q.  You  didn’t  tell  her  that  you  had  heard  of  her  before? 
A.  I  told  her  later  on  in  the  conversation,  I  can’t  re- 

674  call  whether  on  the  bus  or  the  street  car,  that  I  had 
heard  of  her  in  Winston-Salem,  about  the  incident  in 

the  coffee  shop  at  the  Robert  E.  Lee  Hotel,  where  little 
Danny  was  made  ill  from  her  forcing  him  to  drink  beer,  and 
my  business  threw  me  with  lots  of  ladies  every  day,  and  it 
was  public  gossip — 
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Q.  (interposing)  Where  do  you  recall  that  she  told  you 
that  little  Danny  was  taken  ill  from  drinking  beer?  A. 
She  didn’t  tell  me  that.  I  heard  it — 

Q.  (interposing)  You  are  telling  us  some  more  of  this 
gossip?  A.  She  asked  me  had  I  known  about  the  case,  and 
I  told  her  that  I  recalled  this  incident  of  Danny  being  ill, 
and  she  said,  “Oh,  did  you  hear  about  that,” 

She  admitted  it  right  then. 

I  said,  “I  couldn’t  help  but  hear  it.” 

Q.  When  did  that  occur  to  you?  A.  When  did  what 
occur  to  me? 

Q.  All  this  conversation  about  little  Danny  and  what  you 
had  heard?  A.  Naturally,  in  speaking  to  her,  that  brought 
it  back — all  the  gossip. 

Q.  Why  didn’t  you  tell  us  that  on  Friday  when  you  were 
asked  what  conversation  you  had  with  her?  A.  I 

675  think  I  was  stopped  right  in  the  middle  of  it  when 
court  adjourned. 

Q.  All  right.  You  got  on  the  street  car  and  the  conversa¬ 
tion  continued  as  you  have  indicated?  A.  Yes. 

Q.  WTiat  route  did  the  street  car  follow?  A.  It  comes 
down  14th  Street,  and  there  are  several  turns — 

Q.  Where  did  you  get  off  the  street  car?  A.  At  14th  and 
Eye. 

Q.  What  day  of  the  week  was  this  ?  A.  It  was  Saturday. 
May  9th. 

Q.  And  from  14th  and  Eye,  where  did  you  go?  A.  Mrs. 
Boone  and  I  went  into  Garvin’s,  between  Eye  and  H. 

Q.  Who  suggested  that?  A.  She  wanted  a  drink. 

Q.  Did  you  suggest  that  that  was  a  place  where  you  could 
get  one?  A.  No,  because  I  didn’t  know  anything  about  it. 

Q.  You  didn’t  suggest  that  this  was  a  place  where  you 
could  get  a  drink?  A.  I  did  not. 

Q.  You  mean  that  Mrs.  Boone  told  you  that  you  would 
go  into  Garvin’s?  A.  She  said  that  we  would  go 

676  in  and  have  a  drink. 

Q.  You  told  us  Mrs.  Boone  took  two  drinks  of 
whiskey?  A.  That  is  right. 
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Q.  What  did  you  take?  A.  Ginger  ale. 

Q.  How  many?  A.  I  drank  half  of  the  bottle  that  was 
on  the  table. 

Q.  How  long  did  you  remain  in  Garvin’s?  A.  I  would 
say  45  minutes,  maybe. 

Q.  What  did  you  do  after  you  left  there?  A.  We  came 
out  and  I  left  her  at  the  corner  of  Eye  and  14th.  She  went 
down  to  the  Parkside  Hotel,  and  I  walked  up  to  make  the 
16th  Street  bus  in  front  of  the  Hamilton  Hotel. 

Q.  Why  did  you  want  to  make  the  16th  Street  bus?  A. 
to  go  home. 

Q.  You  didn’t  go  to  Major  Boone’s  home,  did  you?  A. 
No. 

Q.  Did  you  phone  him  ?  A.  Not  at  that  time. 

Q.  When  did  you?  A.  The  next  day,  I  think  it  was — 
either  Sunday  or  Monday  that  I  spoke  to  him. 

677  Q.  Where  did  you  speak  with  him?  A.  At  his 
office. 

Q.  In  the  War  Department?  A.  Yes. 

Q.  Did  you  make  a  written  report  of  any  kind  to  him, 
concerning  what  you  did?  A.  Not  at  that  time.  I  had  my 
notes  at  that  time. 

Q.  Will  you  produce  them?  A.  If  you  care  to  have  them. 

Q.  Will  you  produce  them  ?  A.  Yes.  I  imagine  they  are 
quite  hard  to  read.  They  are  in  pencil,  and  they  have  been 
in  my  book  for  some  time. 

(The  notes  were  produced  and  handed  to  Mr.  Denit.) 

A.  (Resumed)  My  pencil  broke  and  I  had  to  take  my  pen 
to  finish  it. 

Q.  Did  you  show  these  to  Major  Boone?  A.  Yes;  he  has 
seen  them. 

Q.  In  addition  to  these  notes,  did  you  make  any  other 
written  report?  A.  I  have  notes  on  my  trip  to  Tryon. 

Q.  In  the  same  form  as  these?  A.  Yes. 

Q.  The  same  as  these  you  have  just  handed  me?  A. 
Yes. 

678  Q.  Now,  I  show  you  what  you  have  handed  to  me 
as  notes  that  you  made.  On  the  fourth  page  ap- 
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parently  is  “Went  in  G.”  What  does  that  mean?  A.  Went 
in  Garvin’s.  “Ordered  drinks  and  ginger  ale.  Began  to 
talk  case  again.” 

Q.  You  are  able  to  recollect  in  1944  that  the  letter  “G” 
on  that  memorandum  meant  Garvin’s?  A.  Yes. 

Q.  And  yet  this  was  the  first  time  that  you  had  ever  been 
in  Garvin’s?  A.  Well,  it  made  an  impression  on  me. 

Q.  All  right.  Now,  will  you  tell  the  Court,  please,  how 
long  this  first  alleged  visit  with  Mrs.  Boone  took?  A.  Well, 
as  I  told  you,  we  were  on  the  street  car  approximately 
three-quarters  of  an  hour.  I  didn’t  have  any  reason  to 
take  the  exact  time.  We  were  in  Garvin’s,  I  would  say — 
judging  from  the  conversation,  it  was  a  matter  of  perhaps 
45  minutes.  It  might  have  been  longer.  It  might  have  been 
less. 

Q.  When  did  you  next  see  Mrs.  Boone?  A.  When  I  was 
in  Tryon. 

Q.  And  that  was  when?  A.  February  18th,  19th,  and 
20th  of  last  year — 1943. 

Q.  Did  you  see  her  on  all  three  of  those  days  ?  A. 
679  Yes. 

Q.  Every  day?  A.  Yes — not  personally.  I  saw 
her  on  the  street. 

Q.  Well,  you  know  what  I  mean  when  I  ask  you  if  you 

saw  her.  A.  I  mean  that  I  wasn’t  speaking  with  her  but 

one  dav  when  I  was  in  her  home.  But  the  first  dav  I  was 
*  * 

there  she  was  on  the  street,  and  I  saw  her  on  the  street 
several  times. 

Q.  When  was  it  that  you  went  to  her  home?  A.  I  went 
to  her  home  on  the  second  day,  in  the  late  afternoon,  after 
I  had  had  my  dinner. 

Q.  That  was  the  occasion  when  you  visited  her  from  1 :00 
in  the  afternoon  until  approximately  8:00  in  the  evening? 
A.  I  vrent  there  about  6:00  or  6:30.  It  was  late  evening, 
I  said. 

Q.  All  right.  Let  us  assume  that  you  went  there  at  6:00 
or  6:30.  Approximately  when  did  you  leave?  A.  I  stayed 
about  two,  maybe  two  and  a  half  hours. 
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Q.  And  why  did  you  leave?  A.  Well,  I  had  terminated 
my  visit,  and  I  didn’t  go  to  spend  the  night.  I  just  went 
for  a  visit. 

Q.  Were  you  also  invited  to  come  down  there?  A. 

680  Yes.  When  she  was  here,  she  said,  “If  you  are  ever 
in  Trvon,  come  by  to  see  me.” 

I  had  never  been  to  Tryon,  and  I  had  heard  it  was  an 
attractive  little  mountain  town,  so  I  said  I  would. 

Q.  The  fact  is  that  you  had  never  lived  in  Tryon,  had 
you  ?  A.  No. 

Q.  Either  in  1939  or  any  other  time?  A.  No. 

Q.  All  right.  Now,  will  you  tell  us,  please,  how  you 
gained  access  to  the  house?  A.  I  went  and  rang  the  bell. 

Q.  And  what  happened?  A.  This  companion,  Elmer 
Johnson,  opened  the  door.  As  I  stated  on  Friday,  she 
didn’t  ask  me  in.  She  said,  “Who  is  calling?” 

I  said,  “I  want  to  surprise  her.”  I  said  that  she  had 
invited  me  down. 

She  stepped  aside,  and  I  pushed  the  door  open  and 
stepped  in  the  hall  and  pushed  the  door  shut.  It  was 
drafty. 

She  went  and  called  Mrs.  Boone,  and  Mrs.  Boone  came 
from  the  back,  which  eventually  turned  out  to  be  the 
kitchen.  At  first  she  was  so  vague  she  didn’t  recognize 
me,  and  when  I  related  having  seen  her  up  here  she 

681  did  remember,  and  she  was  glad  I  had  called. 

Q.  Now,  who  was  in  the  house  at  that  time  besides 
Mrs.  Boone  and  Elmer  Johnson?  A.  Well,  one  lady 
dropped  in  and  went  out.  I  didn’t  think  that  was  neces¬ 
sary  to  mention  on  Friday,  because  she  wasn’t  in  the  case. 
She  was  a  neighbor. 

Q.  I  didn’t  ask  vou  whom  vou  thought  it  was  necessarv 
to  mention.  A.  I  didn’t  know  her  name. 

Q.  Let  us  see  if  you  don’t  recall  her  name.  A.  No,  I 
don ’t. 

Q.  You  recall  Elmer  Johnson’s  name.  Who  told  you 
that  that  was  her  name?  A.  She  was  introduced  to  me. 
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Q.  Of  course.  And  you  recall  Mrs.  Boone’s  name.  A. 
Yes. 

Q.  Wasn’t  this  other  lady  introduced  to  you?  A.  She 
was  introduced  to  me,  yes. 

Q.  By  what  name?  A.  I  just  told  you,  I  don’t  recall. 

Q.  You  didn’t  write  that  down  in  your  memorandum 
book?  A.  No. 

Q.  Now,  isn’t  it  a  fact,  Mrs.  Wolfe,  that  the  other  lady 
whose  name  you  don’t  recall,  remained  there  all  the  time 
vou  were  in  the  house?  A.  She  did  not. 

6S2  Q.  Isn’t  it  a  fact  that  you  and  this  other  lady  were 
sitting;  in  the  living  room  talking  together  ?  A.  All 
four  of  us  were  in  there  at  one  time. 

Q.  Didn’t  you  suggest  to  the  other  lady  and  Mrs.  Boone 
that  you  would  like  to  help  wash  the  dishes?  A.  I  asked 
Mrs.  Boone  and  Elmer  Johnson  if  I  could  not  help  with  the 
dishes,  and — 

Q.  (interposing)  What  did  this  lady  say  to  you,  if  any¬ 
thing,  in  regard  to  your  offer  of  assistance  in  the  kitchen? 
A.  Elmer  Johnson  said,  “Oh,  no.  I  will  do  the  dishes 
later.” 

Q.  Was  the  other. lady,  whose  name  you  don’t  recall,  Mrs. 
Hopper?  A.  Truthfully,  I  could  not  recall  her  name  if  my 
life  depended  on  it. 

Mr.  Denit:  Call  Mrs.  Hopper. 

(Mrs.  Hopper  entered  the  court  room.) 

683  Q.  Is  this  the  lady  you  were  introduced  to  as  Mrs. 
Hopper?  A.  I  don’t  recognize  her. 

Q.  You  don’t  recognize  her?  A.  No,  I  don’t. 

Q.  I  will  ask  you  if  this  isn’t  the  lady  who  talked  to  you 
in  Mrs.  Boone’s  home? 

Mr.  Wellford:  I  object,  if  your  Honor  please,  if  she  is 
going  to  be  a  witness  in  this  case,  she  shouldn ’t  be  here  any 
longer. 

The  Court:  It  isn’t  necessary  for  her  to  stay. 
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By  Mr.  Denit: 

Q.  Now,  didn’t  you  say  to  the  lady  w*ho  just  came  in, 
identified  by  me  as  Mrs.  Hopper,  that  you  would  like  to 
assist  in  the  kitchen,  and  she  was  the  ladv  who  told  vou  it 
wasn’t  necessary?  A.  No.  I  remember  distinctly  saying 
it  to  Elmer  Johnson,  because  she  came  in  from  the  kitchen 
with  a  tea  towel  in  her  hand,  and  I  said,  “May  I  help?” 
And  she  said,  “No;  I  will  do  them  later,”  and  she  came 
back  and  sat  in  the  living  room. 

Q.  What  did  you  tell  Mrs.  Boone  your  mission  was  when 
you  came  in?  A.  That  I  was  down  there,  interested 

684  in  getting  a  location  for  a  dress  shop. 

Q.  Was  that  true,  or  not?  A.  No,  it  wasn’t  true. 

Q.  Did  you  tell  her  that  you  were  trying  to  decide  be¬ 
tween  Spartanburg  and  Trvon?  A.  I  had  already  told  her 
that  in  the  course  of  the  conversation. 

Q.  What  do  you  mean,  you  had  already  told  her?  You 
didn’t  tell  her  before  you  began  to  talk  with  her,  did  you? 
A.  No,  but  during  the  conversation  before,  I  told  her  I  was 
in  Try  on  looking. 

Q.  Was  Mrs.  Hopper  there  when  you  told  her  that?  A. 
I  don’t  recall  of  anyone  being  there  after  a  very  few  min¬ 
utes.  Whoever  was  there  was  a  neighbor,  and  she  went  out. 

Q.  Didn’t  she  go  out  and  return?  A.  No,  I  don’t  think 
so,  because — I  am  quite  sure  she  didn ’t,  no. 

Q.  Now,  in  addition  to  telling  Mrs.  Boone  and  her  com¬ 
panions  there  that  you  were  trying  to  find  a  location  for  a 
hat  shop,  did  you  tell  her  anything  else  about  your  purpose 
of  your  mission?  A.  No. 

685  Q.  Where  were  you  stopping  in  Tryon?  A.  At 
the  Oak  Hall  Hotel. 

0.  Did  vou  remain  there  for  three  davs?  A.  I  did. 

W  *  f 

Q.  Isn’t  it  a  fact,  Mrs.  Wolfe,  that  Mrs.  Boone  and  her 
friends  invited  you  to  leave  the  house  that  night?  A.  No, 
sir. 

Q.  Didn ’t  they  tell  you  that  they  thought  you  were  a  paid 
investigator?  A.  No,  sir. 
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wouldn’t  consider  that  a  neighbor  would  have  any 
direct  connection  with  the  case.  Therefore  I  didn’t  deem 
it  necessary  to  involve  anybody  else. 

Q.  You  were  trying  to  find  some  evidence  of  Mrs. 
Boone’s  reputation  and  conduct?  A.  Yes. 

Q.  And  it  didn’t  occur  to  you  that  a  neighbor  would  be 
able  to  give  you  any  information,  did  it?  A.  At  that  time, 
no. 

Q.  Now,  Mrs.,  or  Miss  Elmer  Johnson,  I  understood  you 
to  say,  appeared  to  be  a  nurse?  A.  Mrs.  Johnson.  They 
said  she  was  a  practical  nurse. 

Q.  Who  said  so?  A.  She  or  Mrs.  Boone.  I  think  Mrs. 
Boone  said  that  she  was  a  practical  nurse  and  was  living 
with  her. 

Q.  Did  you  make  any  effort  to  verify  that?  A.  People 
in  the  community  said  that  she  was  a  practical  nurse.  I 
had  no  other  definite  way  of  finding  out. 

Q.  Now,  Mrs.  Wolfe,  how  much  were  you  paid  by  Major 
Boone  for  the  first  shadowing  expedition?  A.  I  was  paid 
nothing  by  Major  Boone. 

Q.  How  much  were  you  paid  for  the  second?  A. 
690  Only  my  expenses. 

Q.  Where  were  they?  A.  My  expenses  going 
down,  and  while  there,  and  my  return  trip. 

Q.  How  much  did  that  amount  to?  A.  Major  Boone  ob¬ 
tained  my  railroad  ticket.  T  don’t  know  what  that  was.  It 
was  approximately  twenty  or  more  dollars.  I  gave  him  a 
complete  list  of  the  expenditures  and  the  change. 

Q.  How  much  did  it  amount  to?  A.  Offhand,  I  couldn’t 
tell  you.  It  was  around  twenty  odd  dollars,  I  think.  My 
hotel  bill  and  the  few  meals  I  had  away  from  the  hotel — 
the  hotel  was  the  American  plan,  and  I  ate  most  of  my 
meals  there. 

Q.  What  is  your  position?  A.  I  work  for  the  Govern¬ 
ment. 

By  the  Court : 

Q.  I  didn’t  hear  you.  A.  I  work  with  the  Government. 
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By  Mr.  Denit: 

Q.  What  branch  of  the  Government?  A.  The  Maritime 
Commission. 

Q.  Are  you  a  professional  detective?  A.  No,  indeed. 

Q.  Did  you  ever  do  any  detective  work  before?  A. 
691  Never  did. 

Q.  Will  you  tell  us  how  it  was  that  Major  Boone 
selected  you  to  go  to  Tryon? 

Mr.  Wellford:  I  object.  That  would  call  for  her  to  an¬ 
swer  what  reasoning  was  in  the  mind  of  another  person, 
which  it  would  be  impossible  to  do. 

Mr.  Denit :  If  he  told  her  she  could  say. 

Q.  Did  Major  Boone  tell  you  why  he  selected  you  to  go 
to  Trvon?  A.  He  did  not. 

Q.  In  any  event,  he  did  arrange  for  you  to  go?  A.  Yes. 

********** 

693  Examination  by  the  Court : 

Q.  Mrs.  Wolfe,  referring  to  the  occasion  here  in  Wash¬ 
ington,  when  you  were  at  Garvin’s  were  the  children 

694  with  Mrs.  Boone  at  that  time  ?  A.  Oh,  no,  just  Mrs. 
Boone  and  I. 

Q.  Now,  what  was  your  reason  for  undertaking  this  in¬ 
vestigating  work?  A.  Well,  I  have  a  great  love  for  chil¬ 
dren,  and  I  had  heard  so  much  of  the  scandalous  way  in 
which  the  children  were  being  reared  while  living  with  Mrs. 
Boone,  and  the  public  condition  and  the  public  scandal  and 
conditions.  At  first  I  was  a  bit  curious,  and  then  I  went 
in  it  mainly  for  the  sake  of  the  children. 

********** 

695  By  Mr.  Patterson : 

Q.  While  you  were  down  there  in  North  Carolina  did  you 
see  any  newspapers  in  which  the  marital  troubles 
of  the  Boones  were  being  discussed?  A.  Yes. 

Mr.  Denit:  We  object  to  that. 


696 


140 


The  Court :  Well,  it  may  stand.  She  has  made  reference 
to  such  things.  It  may  stand. 

****••*••• 

Testimony  of  Martha  Lightner  Boone 

701  Martha  Lightner  Boone. 

Bv  Mr.  Wellford: 

Q.  Mrs.  Boone,  you  are  familiar  with  your  answer  that 
you  filed  in  this  cause  ?  A.  Yes,  sir. 

Q.  And  the  things  stated  therein  are  true?  A.  Yes,  sir. 
Q.  Mrs.  Boone,  when  were  you  married  to  Daniel  Boone? 
Mr.  Denit:  I  object  to  that.  It  is  alleged  in  the  plead¬ 
ings,  admitted  on  all  sides.  There  is  no  issue  about  it. 

Mr.  Wellford:  I  wish  to  ask  the  questions.  I  think  it 
is  a  perfectly  proper  question.  I  don’t  see  how  we  can  have 
a  complete  record. 

The  Court:  Objection  overruled. 

A.  July  11,  1932. 

Q.  As  a  result  of  that  marriage,  two  children  were  born? 
A.  Yes,  sir. 

Q.  And  their  names,  please?  A.  Daniel  Lightner  Boone 
and  Martha  Penelope  Boone. 

Q.  When  was  Daniel  Lightner  Boone  born?  A.  He  was 
born  May  22,  1935. 

702  Q.  Wlien  was  Penny  born?  A.  September  14, 
1938. 

Q.  At  the  time  Penny  was  born,  where  were  you  living? 
A.  I  was  living  in  Try  on. 

Q.  Penny  was  born  in  the  hospital,  I  believe?  A.  Yes, 
sir. 

Q.  And  after,  how  long  did  you  stay  in  the  hospital  with 
Penny?  A.  About  ten  days. 

Q.  Then  where  did  you  go?  A.  My  parents’  home. 

Q.  Where  was  that?  A.  In  Tryon. 

Q.  And  who  was  your  family  physician  in  Tryon? 

Mr.  Denit:  Wait  just  one  moment.  While  I  don ’t  mean 
to  be  picayune,  if  Your  Honor  please,  the  fact  is  that  these 
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parties  were  married,  had  children,  their  ages  and  all  of 
that  is  admitted  of  record.  It  serves  no  purpose  to  intro¬ 
duce  testimony  about  it.  Your  Honor  has  ruled.  This  issue 
has  been  limited  as  to  whether  there  has  been  a  change  in 
circumstances  of  these  parties  that  would  affect  the  wel¬ 
fare  of  these  children  since  1942.  I  submit  it  serves  no 
purpose  whatsoever  to  go  back  and  rehash  a  lot  of  family 
history. 

704  The  Court:  Gentlemen,  I  feel  satisfied  that  under 
the  civil  rule  referred  to,  over  the  objection  of  coun¬ 
sel,  I  want  to  take  the  testimony  for  the  record.  So  far, 
certainly,  that  would  be  true  so  far  as  it  relates  to  this  wit¬ 
ness  who  is  here  present — I  should  say  who  is  a  party  to  the 
suit.  I  don’t  see  any  exceptions  to  it  except  where,  as  the 
rule  states,  the  testimony  would  be  manifestly  inadmissible. 
T  am  not  sure  that  it  is. 

I  will  permit  the  record  to  show  it. 

The  Court:  Well,  I  will  permit  Mrs.  Boone  to  be 
examined. 

At  present,  as  I  say,  I  will  at  present  let  the  examination 
proceed  under  Rule  43.  My  present  ruling  has  been  in  your 
favor,  but  I  think  that  the  proper  application  of  Rule  43 
would  make  it  admissible.  From  what  I  have  told  you,  how¬ 
ever,  the  matter  troubles  me,  and  it  may  be  that  I  should 
feel  it  incumbent  upon  me  to  consider  the  testimony  myself 
as  bearing  upon  affirmative  testimony  which  has  been  ad¬ 
duced  by  the  plaintiffs.  If  I  should  change  my  views  about 
that,  I  will,  of  course,  indicate. 
«*'•**••*•• 

705  By  Mr.  Wellford: 

Q.  Mrs.  Boone,  your  daughter,  Penny,  was  born  Septem¬ 
ber  14, 1938.  That  is  correct,  isn’t  it?  A.  Yes,  sir. 
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707  By  Mr.  Wellford : 

Q.  Mrs.  Boone,  on  or  about  the  20th  of  October,  1938,  at 
11  o’clock  at  night,  where  were  you?  A.  I  was  in  bed. 

Q.  Where?  A.  In  my  bedroom. 

Q.  And  who  was  with  you?  A.  Doctor  Jervey  was  sit¬ 
ting  on  the  bed. 

Q.  He  had  been  there  about  three  quarters  of  an  hour, 
hadn’t  he?  A.  Yes,  sir. 

Q.  And  you  had  been  drinking  beer  together?  A.  Yes, 
sir. 

Q.  And  your  husband  came  home  unexpectedly?  A.  Yes, 
sir. 

Q.  And  Doctor  Jervey  got  up  and  left?  A.  Yes,  sir. 

By  the  Court: 

Q.  Where  was  the  baby,  Mrs.  Boone?  A.  She  was  in 
the  same  room.  She  was  ill.  The  doctor  was  taking  care 
of  her. 

By  Mr.  Wellford: 

708  Q.  Coming  down  to  April,  1939,  did  you  and  your 

husband  separate  at  that  time?  A.  Yes,  sir. 

Mr.  Denit:  I  take  it,  your  Honor,  this  is  still  the  so- 
called  proffer  of  the  evidence. 

The  Court :  Yes,  I  suppose  so.  I  was  just  thinking  my¬ 
self — I  had  lost  sight  of  it  for  a  moment — I  won’t,  myself, 
ask  any  more  questions.  It  is  hardly  appropriate  in  view 
of  my  ruling. 

By  Mr.  Wellford: 

Q.  I  believe  that  is  your  signature,  is  it  not  (indicating)  ? 
A.  Yes,  sir. 

Mr.  Wrellford :  Do  you  want  to  see  this,  Mr.  Denit? 

(Thereupon,  the  document  in  question  was  handed  to  Mr. 
Denit.) 
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By  Mr.  Wellford: 

Q.  That  is  the  signature  of  your  husband,  isn’t  it?  (In¬ 
dicating)  A.  Yes,  sir. 

Q.  That  is  the  signature  of  your  counsel,  Mr.  R.  M. 
McCown,  who  sits  at  the  end  of  the  table?  (indicating)  A. 
Mr.  M.  R.  McCown  ? 

Q.  Yes,  Mr.  M.  R.  McCown.  A.  Yes,  it  is. 

709  Q.  Is  that  the  signature  of  Mr.  Parrish?  (indicat¬ 
ing)  A.  I  don’t  know. 

Mr.  Wellford:  I  wish  to  offer  this  in  evidence.  This 
is  a  deed  of  separation  between  the  two,  and  the  preamble 
reads  as  follows:  It  is  set  out  in  the  bill  of  complaint  as 
“Exhibit  A.” 

The  Court :  Of  course,  this  is  all  a  part  of  this  testimony 
coming  in  over  an  objection? 

Mr.  Wallford :  Yes. 

The  Court:  I  don’t  think  it  is  necessary  to  go  further 
into  it.  That  identifies  it,  and  you  have  got  the  instrument 
in  the  record. 

Mr.  Wellford:  It  is  Exhibit  A  in  the  complaint.  I  offer 
this  in  evidence.  Rather,  I  offer  a  photostatic  copy. 

Do  you  want  to  examine  that,  Mr.  Denit? 

Mr.  Denit:  No. 

Mr.  Wellford :  Are  you  willing  to  accept  it  as  a  photo¬ 
static  copy  of  the  original? 

Mr.  Denit:  Yes. 

Mr.  Wellford :  Then  I  offer  that  instead  of  the  original. 

(Thereupon,  the  deed  of  separation  in  photostatic  copy 
was  marked  Plaintiff’s  Exhibit  A.) 

By  Mr.  Wellford: 

Q.  Now,  Mrs.  Boone,  after  you  and  your  husband  sepa¬ 
rated  under  this  agreement  in  April  of  1939,  you 

710  continued  to  see  Doctor  Jervey  after  that  date, 
didn’t  you,  socially?  A.  No,  sir. 

Q.  You  didn’t  see  him  socially  at  all  after  that  date? 
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707  By  Mr.  Wellford : 

Q.  Mrs.  Boone,  on  or  about  the  20th  of  October,  1938,  at 
11  o’clock  at  night,  where  were  you?  A.  I  was  in  bed. 

Q.  Where?  A.  In  my  bedroom. 

Q.  And  who  was  with  you?  A.  Doctor  Jervey  was  sit¬ 
ting  on  the  bed. 

Q.  He  had  been  there  about  three  quarters  of  an  hour, 
hadn’t  he?  A.  Yes,  sir. 

Q.  And  you  had  been  drinking  beer  together?  A.  Yes, 
sir. 

Q.  And  your  husband  came  home  unexpectedly?  A.  Yes, 
sir. 

Q.  And  Doctor  Jervey  got  up  and  left?  A.  Yes,  sir. 

By  the  Court: 

Q.  Where  was  the  baby,  Mrs.  Boone?  A.  She  was  in 
the  same  room.  She  was  ill.  The  doctor  was  taking  care 
of  her. 

By  Mr.  Wellford: 

708  Q.  Coming  down  to  April,  1939,  did  you  and  your 

husband  separate  at  that  time?  A.  Yes,  sir. 

Mr.  Denit:  I  take  it,  your  Honor,  this  is  still  the  so- 
called  proffer  of  the  evidence. 

The  Court:  Yes,  I  suppose  so.  I  was  just  thinking  my¬ 
self — I  had  lost  sight  of  it  for  a  moment — I  won’t,  myself, 
ask  any  more  questions.  It  is  hardly  appropriate  in  view 
of  my  ruling. 

By  Mr.  Wellford: 

Q.  I  believe  that  is  your  signature,  is  it  not  (indicating)  ? 
A.  Yes,  sir. 

Mr.  Wellford:  Do  you  want  to  see  this,  Mr.  Denit? 

(Thereupon,  the  document  in  question  was  handed  to  Mr. 
Denit.) 
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By  Mr.  Wellford: 

Q.  That  is  the  signature  of  your  husband,  isn’t  it?  (In¬ 
dicating)  A.  Yes,  sir. 

Q.  That  is  the  signature  of  your  counsel,  Mr.  R.  M. 
McCown,  who  sits  at  the  end  of  the  table?  (indicating)  A. 
Mr.  M.  K.  McCown? 

Q.  Yes,  Mr.  M.  R.  McCown.  A.  Yes,  it  is. 

709  Q.  Is  that  the  signature  of  Mr.  Parrish?  (indicat¬ 
ing)  A.  I  don’t  know. 

Mr.  Wellford:  I  wish  to  offer  this  in  evidence.  This 
is  a  deed  of  separation  between  the  two,  and  the  preamble 
reads  as  follows:  It  is  set  out  in  the  bill  of  complaint  as 
“Exhibit  A.” 

The  Court :  Of  course,  this  is  all  a  part  of  this  testimony 
coming  in  over  an  objection? 

Mr.  Wallford:  Yes. 

The  Court:  I  don’t  think  it  is  necessary  to  go  further 
into  it.  That  identifies  it,  and  you  have  got  the  instrument 
in  the  record. 

Mr.  Wellford:  It  is  Exhibit  A  in  the  complaint.  I  offer 
this  in  evidence.  Rather,  I  offer  a  photostatic  copy. 

Do  you  want  to  examine  that,  Mr.  Denit? 

Mr.  Denit :  No. 

Mr.  Wellford :  Are  you  willing  to  accept  it  as  a  photo¬ 
static  copy  of  the  original? 

Mr.  Denit:  Yes. 

Mr.  Wellford :  Then  I  offer  that  instead  of  the  original. 

(Thereupon,  the  deed  of  separation  in  photostatic  copy 
was  marked  Plaintiff’s  Exhibit  A.) 

By  Mr.  Wellford: 

Q.  Now,  Mrs.  Boone,  after  you  and  your  husband  sepa¬ 
rated  under  this  agreement  in  April  of  1939,  you 

710  continued  to  see  Doctor  Jervey  after  that  date, 
didn’t  you,  socially?  A.  No,  sir. 

Q.  You  didn’t  see  him  socially  at  all  after  that  date? 
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Mr.  Shipman:  (interposing)  As  I  understand,  the  deed 
of  separation  was  signed  in  September,  1939. 

The  Witness :  It  was.  , 

The  Court:  Well,  it  speaks  for  itself. 

By  Mr.  Welford: 

Q.  I  mean  after  the  separation  itself,  in  April  of  1939, 
you  and  Doctor  Jervey  continued  to  associate  socially, 
didn’t  you?  A.  Yes,  sir. 

Q.  When  was  the  next  time  you  saw  him?  A.  I  don’t 
know. 

Q.  You  have  no  recollection?  A.  No. 

Q.  Do  you  recall  on  the  30th  day  of  July  that  you  and 
Doctor  Jervey  were  in  your  father’s  home,  and  you  were 
drinking  whiskey  and  that  you  took  your  brother’s  car  and 
Doctor  Jervey  took  his  car  and  followed  you,  and  that  you 
went  out  on  a  road  near  Tryon,  and  there  you  stripped  off 
all  your  clothes  except  your  shoes  and  stockings?  Do  you 
recall  that?  A.  Am  I  supposed  to  answer  all  those  at  once, 
sir?  I  think  I  do  recall  parts  of  that  question,  sir,  but  I 
couldn’t  say  that  all  parts  of  it  were  true.  I  believe 
711  we  took  only  one  car,  sir. 

The  Court :  I  think  it  would  be  well,  it  is  so  hard 
for  the  witness  to  follow,  there  are  so  many  questions  in 
one,  I  think  you  ought  to  break  it  up  so  she  can  answer 
“yes”  or  “no”. 

By  Mr.  Wellford : 

Q.  On  the  20th  day  of  July,  was  Doctor  Jervey  in  your 
home — or  the  30th  day  of  July,  I  mean?  A.  Yes,  sir. 

Q.  And  who  else  was  present?  A.  My  brother  and  his 
wife.  I  think  my  sister,  my  two  children,  myself,  and  sev¬ 
eral  servants. 

Q.  And  had  you  been  drinking  any  whiskey?  A.  Yes, 
sir. 

Q.  How  much  had  you  been  drinking?  A.  I  really  don’t 
know.  More  than  I  should  have. 
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Q.  Would  you  mind  repeating  that?  A.  More  than  I 
should  have. 

Q.  Do  you  recall  leaving  the  house?  A.  Yes,  sir. 

Q.  Who  was  with  you?  A.  Doctor  Jervey. 

Q.  He  was  in  your  car?  A.  That  is  my  recollection.  No, 
he  was  in  my  brother’s  car  with  me. 

Q.  You  were  driving  your  brother’s  car?  A.  Yes, 

712  sir. 

Q.  Were  you  drunk  that  night?  A.  I  was  far 
from  sober. 

Q.  I  asked  if  you  were  drunk.  A.  I  can  hardly  define 
that  definitely.  I  was  not  sober.  I  was  intoxicated. 

Q.  Intoxicated.  That  is  satisfactory. 

Where  did  you  go  with  Doctor  Jervey?  A.  I  drove  to 
a  road  near  Tryon. 

Q.  And  you  stopped,  did  you?  A.  Yes,  sir. 

Q.  What  did  you  do  after  you  stopped?  A.  We  talked. 
Q.  What  else?  A.  I  removed  my  clothes. 

Q.  What  did  you  say?  A.  I  removed  my  clothes. 

Q.  All  of  your  clothes  ?  A.  Yes,  sir. 

Q.  Why  did  you  take  your  clothes  off,  Mrs.  Boone?  A. 
Because  I  thought  I  was  in  love  with  him. 

Q.  You  thought  you  were  in  love  with  him?  A.  I  thought 
so. 

Q.  And  that  is  the  reason  you  took  your  clothes  off?  A. 
Yes,  sir. 

713  Q.  What  did  you  want  him  to  do?  A.  I  wanted 
him  to  make  love  to  me. 

Q.  I  hand  you  a  picture  here,  which  is  marked,  “  Plaintiff 
1,  Martha  Boone,  November  10,  1943,”  and  ask  you  if  you 
can  recognize  the  parties  in  that  picture.  A.  Yes,  sir. 

Q.  Who  are  they?  A.  Myself  and  Doctor  Jervey. 

Q.  And  is  that  the  picture  of  you  and  Doctor  Jervey  on 
the  30th  of  July?  A.  Yes,  sir. 

Mr.  Wellford:  I  wish  to  offer  this  in  evidence.  I  would 
like  to  show  this  to  the  Court,  please. 
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The  Court :  I  take  it  there  are  no  objections  at  the  pres¬ 
ent  time.  I  have  seen  it.  I  have  necessarily  seen  it,  as 
counsel  knows.  It  is  in  the  record  of  this  case. 

(The  picture  marked  Plaintiff  1,  Martha  Boone,  Nov.  10, 
1943,  was  marked  Plaintiff’s  Exhibit  B.) 

By  Mr.  Wellford: 

Q.  Now,  after  that  picture  was  taken,  Mrs.  Boone,  which 
was  on  the  30th  of  July,  1939,  there  was  a  negotiation  be¬ 
tween  your  counsel  and  your  husband’s  counsel  in  regard 
to  this  separation,  isn’t  that  a  fact?  A.  That  is  true. 

714  Q.  And  that  negotiation  took  place  where?  A.  In 
Winston-Salem,  North  Carolina. 

Q.  And  lasted  two  days?  A.  Yes,  sir. 

Q.  And  as  a  result  of  that,  the  separation  agreement  was 
signed?  A.  Yes,  sir. 

Q.  That  is  on  the  30th  day  of  September,  1939,  according 
to  the  agreement. 

Mrs.  Boone,  that  separation  agreement  states  in  the  sec¬ 
ond  paragraph  that,  “Whereas,  irreconciled  differences 
have  arisen  between  the  parties  hereto,  and  whereas  it  is 
desired  that  the  custody  of  the  children  and  certain  finan¬ 
cial  differences  existing  between  parties  be  adjusted  *  * 

That  being  the  purpose  of  that  agreement,  did  you  on  the 
16th  day  of  October,  file  a  suit  in  the  Superior  Court  of 
Polk  County,  North  Carolina,  asking  for  specific  perform¬ 
ance  of  that  agreement  and  an  injunction  against  your  hus¬ 
band  from  suing  Doctor  Jervey  for  alienation  of  affection? 
A.  My  lawyer  filed  the  suit. 

Q.  Do  you  know  whether  or  not  an  injunction  was  issued 
against  him  in  that  suit?  A.  I  believe  it  was. 

Q.  And  you  know  that  that  suit  is  still  in  full  force 

715  and  effect?  A.  I  believe  it  is. 

Q.  What  did  you  say?  A.  I  believe  so. 

Q.  And  in  that  suit,  Doctor  Allen  Jervey,  whose  picture 
is  with  you — who  was  with  you  in  that  picture,  is  your  co¬ 
plaintiff?  A.  Yes,  sir. 
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Mr.  Wellford :  I  wish  to  offer  in  evidence  a  certified  copy 
of  that  proceeding  which  shows — dated  the  9th  day  of  Feb¬ 
ruary,  1944.  Is  there  any  objection? 

Mr.  Shipman:  As  I  understand  it,  that  is  all  in  the 
proffer,  Your  Honor? 

The  Court:  Yes,  that  is  all  in  the  proffer.  That  is  all 
objected  to. 

I  suppose  the  authenticity  of  the  record  is  a  matter  that 
you  may  object  to,  is  it  not?  Presumably  you  make  no  ob¬ 
jection  to  that. 

Mr.  Denit :  If  it  is  under  the  proper  certificate,  we  make 
no  objection,  on  that  ground. 

Mr.  Wellford:  The  certificate  is  on  the  last  page,  Mr. 
Shipman. 

Mr.  Shipman :  I  want  to  see  what  is  in  here  first. 

If  Your  Honor  please,  there  were  a  great  many  affidavits 
in  the  case,  and  I  do  not  recall  whether  this  represents  a 
complete  record  or  not. 

716  The  Court:  I  assume  if  it  is  certified  as  such,  that 
it  would  be. 

Mr.  Shipman :  It  is  a  complete  recognizance  of  what  it 
purports  to  be,  and,  of  course,  I  could  examine  it  later  and 
see  if  there  is  something  that  belongs  in  the  record  that  is 
not  in  here. 

The  Court :  Of  course,  if  there  is  something  in  the  entire 
record  that  is  not  in  there,  and  you  find  such  deficiency  in 
it,  you  may  point  it  out,  or  if  it  should  omit  anything,  which 
ought  to  be  in  there,  you  will  have  a  right  to  supplement  it. 

Mr.  Shipman:  If  your  Honor  please,  I  don’t  know 
whether  it  would  be  a  proper  record  or  not,  but  I  know  the 
supreme  court  opinion  is  not  in  there  which  was  passed  on 
by  the  lower  court  and  the  supreme  court  of  North  Caro¬ 
lina.  There  is  no  record  of  that  in  this  matter. 

Mr.  Wellford:  It  is  still  pending  there  in  that  court, 
isn’t  it,  Mr.  Shipman? 

Mr.  Shipman:  The  case  is  still  pending,  it  has  never 
been  tried,  and  I  want  to  tell  you  now  that  your  client  has 
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asked  for  a  great  many  continuances,  and  keeps  getting 
them. 

Mr.  Wellford:  Didn’t  you  go  and  ask  for  the  continu¬ 
ances? 

The  Court:  Well,  never  mind  that.  We  will  have  an 
opportunity  to  take  care  of  the  evidence  in  this  case.  It 
will  be  admitted.  Of  course,  if  it  should  be  found  that  it  is 
deficient  in  any  respect,  or  some  error  is  in  there,  or 

717  for  any  other  reason,  why,  it  will  be  corrected  if  you 
will  just  call  it  to  my  attention. 

(The  instrument  referred  to  was  marked  Plaintiff’s  Ex¬ 
hibit  C.) 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  I  hand  you  a  letter — one,  two,  three,  four, 
five  pages— marked,  “Plaintiff  3,  Martha  Boone,”  and  ask 
you  if  that  is  your  signature?  A.  Yes,  sir. 

Mr.  Wellford:  Do  you  wish  to  look  at  this  letter,  Mr. 
Denit? 

Mr.  Denit :  No. 

By  Mr.  Wellford: 

Q.  You  wrote  this  letter?  A.  Yes,  sir. 

Mr.  Wellford:  I  wish  to  offer  this  letter  in  evidence,  and 
I  would  like  to  read  it  to  the  Court  now. 

Mr.  Denit:  Well,  I  want  to  ask  counsel  whether  he  is 
offering  this  for  the  purpose  of  showing  that  this  witness 
ever  transmitted  this  letter  to  anybody. 

Mr.  Wellford:  She  admits  that  it  is  her  signature  and 
she  wrote  the  letter. 

Mr.  Denit:  Then  do  I  take  it  that  you  are  not  offering 
to  prove  in  this  way  that  the  witness  sent  the  letter  to  any¬ 
body? 

Mr.  Wellford :  I  am  offering  it  just  what  I  say.  I  asked 
her  if  that  is  her  signature  and  she  wrote  the  letter, 

718  and  she  said  “yes”.  I  will  follow  up  with  the  nec¬ 
essary  questions. 
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I  would  like  to  read  this  letter  to  the  Court. 

The  Court:  Well,  I  don’t  think  you  had  better  read  it. 
Now,  I  don’t  know  that  I  am  going  to  consider  it.  Under 
my  present  ruling,  I  am  not. 

Mr.  Wellford:  If  Your  Honor  please,  this  letter,  this 
particular  letter  is  one  in  which  this  witness  admits  in  her 
own  handwriting  all  of  her  own  indiscretions.  Could  we 
get  better  testimony?  And  it  is  from  another  man,  and  I 
intend  to  ask  her  who  that  man  is. 

Mr.  Denit:  From  another  man? 

Mr.  Wellford:  To  another  man,  I  should  say. 

The  Court:  Well,  you  needn’t  read  it.  You  can  ask  her 
who  she  had  reference  to.  If  the  person  is  named  in  any 
way,  ask  her  who  that  refers  to. 

(The  letter  marked  “Plaintiff  3,  Martha  Boone”  was 
marked  Plaintiff’s  Exhibit  D.) 

By  Mr.  Wellford: 

Q.  To  whom — or,  do  you  know  Bill  Pashley?  A.  I  used 
to. 

Q.  When  did  you  know  him?  A.  In  1939,  ’40  and  ’41. 

Q.  Isn’t  this  letter  addressed  to  “dearest  Bill”,  isn’t 
that  addressed  to  Bill  Pashley?  A.  Yes,  sir. 

719  Q.  Where  is  the  town  of  Saluda?  A.  About  ten 
miles  north  of  Tryon  on  the  Asheville  Highway. 

Q.  And  did  you  get  mail  at  Saluda  from  Bill  Pashley 
under  the  name  of  Mildred  Mason?  A.  I  received  one, 
maybe  more  letters  under  that  name  at  Saluda. 

Q.  And  you  wrote  to  him  and  told  him  to  write  to  you 
under  that  name?  A.  I  did. 

Mr.  Wellford:  I  want  to  offer  this  letter  in  evidence. 

I  think  it  is  very  material  that  letter  should  be  read,  and 
I  would  like  to  read  it. 

The  Court:  Well,  I  think  you  had  better  not. 

By  Mr.  Wellford: 

Q.  I  hand  you  a  picture,  Mrs.  Boone,  which  is  marked 
Plaintiff  3  for  identification,  March  1,  1943,  and  ask  you 
if  you  can  identify  those  two  people?  A.  Yes,  sir. 
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Q.  Who  are  they?  A.  Myself  and  Bill  Pashley. 

Q.  Where  was  that  taken?  A.  At  the  entrance  to  Madi¬ 
son  Square  Garden  at  the  time  of  the  horse  show. 

720  Q.  What  year?  A.  I  think  it  was  1940. 

Mr.  Wellford :  I  wish  to  offer  this  in  evidence. 

(The  picture  marked  Plaintiff  3  for  identification,  March 
1,  1943  was  marked  Plaintiff’s  Exhibit  E.) 

By  Mr.  Wellford: 

Q.  You  and  Bill  Pashley  were  quite  friendly  together  in 
New  York?  A.  We  were  very  good  friends. 

Q.  You  went  to  a  hotel  in  New  York  with  him  quite 
frequently,  didn’t  you?  A.  I  used  to  dine  with  him  at  the 
Lafayette  Hotel  often. 

Q.  And  that  was  subsequent  to  your  deed  of  separation? 
A.  Yes,  sir. 

Q.  Between  you  and  your  husband?  A.  Yes,  it  was. 

Q.  Now,  after  your  deed  of  separation  in  September  of 
1939,  where  did  you  go?  A.  I  went  to  New  York. 

Q.  How  long  did  you  stay  in  New  York?  A.  Approxi¬ 
mately  a  year  and  several  months. 

Q.  Why  did  you  go  to  New  York?  A.  Because  I  wanted 
to  rebuild  a  useful  life. 

Q.  Your  life  had  been  pure  up  to  that  time?  A.  No  in¬ 
deed.  It  hadn’t  been  immoral,  but  it  had  been  very — 

721  Q.  (interposing)  For  how  long? 

Mr.  Denit :  Let  her  finish  her  answer. 

Mr.  Wellford:  I  thought  she  had  finished.  I  beg  your 
pardon. 

The  Witness:  My  life  had  not  been  truly  immoral,  but 
it  had  not  been  up  to  the  standards  that  a  lady  should  have. 

By  Mr.  Wellford: 

Q.  You  said  that  you  were  intoxicated  the  night  that  you 
went  out  with  Doctor  Jervev.  That  was  not  the  first  time 
you  had  been  intoxicated,  was  it?  A.  It  wasn’t  the  first 
time  I  had  ever  had  a  drink.  I  would  say  it  was  the  first 
time  I  had  been  really  intoxicated. 
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Q.  It  was  the  first  time?  A.  Yes,  sir. 

Q.  Have  you  ever  been  intoxicated  since?  A.  No,  sir. 

Q.  That  was  the  last  time  you  ever  took  a  drink?  A.  No, 
sir.  No,  sir.  It  is  the  last  time  I  was  ever  what  I  would 
call  under  the  influence  of  liquor. 

Q.  You  testified — I  asked  you  a  question  on  October  15, 
1943,  and  the  question  was  as  follows:  “Have  you  ever 
been  drunk?”  Your  answer  was,  “Never  since  Judge 
Bailey’s  decision.”  That  was  your  answer,  wasn’t  it?  A. 
Yes,  it  was. 

Q.  How  long,  Mrs.  Boone,  did  you  have  Penny, 

722  your  daughter,  with  you  since  she  was  born?  Sep¬ 
tember  14,  she  born,  1938.  A.  I  couldn’t  say  ex¬ 
actly,  because — 

Q.  (interposing)  It  hasn’t  been  over  a  couple  of  weeks, 
has  it? 

Mr.  Denit:  Let  her  answer. 

The  Witness:  — because  Major  Boone  and  I  took  her  to 
Winston-Salem  for  a  few  weeks,  and  then  I  had  her  in 
Tryon  for  several  months,  but - 

Bv  Mr.  Wellford: 

Q.  (interposing)  When?  A.  During  the  summer. 

Q.  What  summer?  A.  Of  1939,  but,  you  see,  I  can’t  esti¬ 
mate  exactly  how  the  weeks  add  up.  It  would  probably 
come  to  three  and  a  half  months,  sir. 

Q.  As  a  matter  of  fact,  didn’t  you  go  to  New  York  in  the 
early  part  of  1939  ?  A.  I  thought  it  was  in  May  of  1939. 

Q.  May  of  1939?  A.  That  is,  the  middle  part. 

Q.  And  when  did  you  come  back  ?  A.  In  June.  Or  pos¬ 
sibly  it  might  have  been  early  in  July. 

Q.  What  did  you  do  with  your  child  Penny  when 

723  you  went  to  New  York?  A.  I  left  her  with  my  hus¬ 
band’s  sisters. 

Q.  Who  was  she?  A.  There  were  two.  Mrs.  Ruby  Foster 
and  Mrs.  Ina  Boone  Moore  in  Winston-Salem. 

Q.  What  did  you  do  with  Danny,  the  boy?  A.  They  were 
both  with  his  sisters. 
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Q.  You  took  them  from  Tryon  and  carried  them  up  to 
Winston-Salem,  didn’t  you?  A.  I  believe  so.  We  made 
quite  a  few  trips  between  the  two  cities,  and  I  am  not  cer¬ 
tain — Yes,  I  took  them  from  Tvron  to  Winston-Salem. 

Q.  And  did  you  leave  them  with  your  husband?  A.  He 
was  staying  with  his  sisters. 

Q.  You  didn’t  even  go  to  see  him  at  all,  did  you?  A.  Why, 
yes,  sir,  I  saw  him. 

Q.  Didn’t  you  go  right  to  New  York  with  Mrs.  Moore? 
A.  Why,  Mrs.  Moore  and  I  both  saw  him  in  Winston-Salem. 
Q.  You  are  sure  of  that?  A.  Oh,  yes. 

Q.  Then  when  you  came  back  was  when?  A.  I  believe 
early  in  July  of  1939. 

Q.  You  believe,  you  say,  it  was  then?  A.  Yes,  it  might 
have  been  in  June.  I  am  not  sure  about  that  date. 

724  Q.  Well,  when  you  came  back,  where  did  you  find 
the  children?  A.  At  his  sister’s  home  in  Winston- 

Salem. 

Q.  Did  you  take  them?  A.  Yes. 

Q.  Did  anybody  go  with  you?  A.  Yes. 

Q.  Who  was  it?  A.  It  was  a  nurse  I  employed  to  help 
me  care  for  the  children. 

Q.  What  was  her  name?  A.  Mary  Ruth  Laycock. 

Q.  That  was  the  12th  day  of  July,  wasn’t  it?  A.  I  don’t 
know  the  date,  Mr.  Wellford. 

Q.  Then  you  had  the  children  from  that  time  on  until 
when?  A.  Sometime  in  early  September. 

Q.  What  happened  to  them  then  ?  A.  They  were  removed 
from  my  house  one  night. 

0-  Where  were  you  when  they  were  removed?  A.  I  was 
visiting  a  girl  friend  at  her  home. 

Q.  Were  you  not  out  with  Doctor  Jervev  when  those  chil¬ 
dren  were  taken?  A.  No,  sir. 

Q.  Did  you  go  after  the  children  ?  A.  I  didn ’t  know 

725  where  to  go. 

Q.  Did  you  try  to  locate  them?  A.  I  didn’t  know 
where  to  find  them.  I  knew  that  they  had  been  taken  by 
their  father. 
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Q.  How  did  you  know  that?  A.  Because  the  nurse  was 
gone.  And  I  knew  then  she  must  have  been  a  detective  em¬ 
ployed  by  him. 

Q.  Didn’t  your  clothes — were  they  not  there?  A.  My 
clothes? 

Q.  Yes.  A.  At  my  home? 

Q.  Yes.  Didn’t  he  bring  back  your  clothes  when  he  took 
the  children?  A.  I  don’t  remember. 

Q.  You  don’t  remember?  Then  it  was  after  the  children 
were  taken  from  you  that  you  went  to  New  York,  or  was  it 
before?  A.  I  went  to  New  York  twice.  I  went  once  in  the 
end  of  May  and  returned  early  in  July,  and  I  went  again 
following  the  signing  of  the  separation  agreement. 

Q.  What  did  you  do  when  you  were  in  New  York?  A. 
Which  time? 

Q.  The  last  time.  A.  I  lived  at  a  settlement  house. 

Q.  All  the  time?  A.  I  lived  with  my  sister  part  of  the 
time. 

726  Q.  What  men  did  you  meet  while  you  were  in  New 
York?  A.  I  didn’t  meet  any  men. 

Q.  You  didn’t  meet  any?  A.  I  knew  Bill  Pashley  before 
I  went  up  there. 

Q.  You  met  him  through  Mrs.  Moore?  A.  Yes. 

Q.  That  was  on  the  first  time  you  went  to  New  York, 
wasn’t  it?  A.  Yes. 

Q.  Do  you  know  Turner  Jones?  A.  Yes,  sir. 

Q.  Where  did  you  meet  him?  A.  I  met  him  with  Mrs. 
Moore  the  first  time. 

Q.  Did  you  communicate  with  him  ?  A.  When  ? 

Q.  At  any  time  after  you  met  him — with  letters?  A.  Yes, 
sir. 

Q.  Did  you  ever  leave  your  gloves  in  his  room  at  the 
Lafayette  Hotel?  A.  No. 

Q.  At  the  Chatham  Hotel?  A.  No. 

Q.  Did  you  ever  say  to  anyone  that  you  had  left  your 
gloves  in  Turner  Jones’  room  in  the  Chatham  Hotel  in  New 
York?  A.  No. 
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727  Q.  You  never  told  anyone  that?  A.  No. 

Q.  Mrs.  Boone,  you  filed  an  affidavit  made  by  you 
on  the  26th  of  June,  1941,  and  you  filed  it  in  this  cause  as 
an  affidavit  that  you  made  and  filed  in  a  cause  in  North 
Carolina  in  which  you  stated  as  follows: — 

Mr.  Denit:  (interposing)  Wait  just  a  moment. 

Mr.  Wellford:  I  am  examining.  Will  you  wait  until  I 
finish,  please  Mr.  Denit? 

Mr.  Denit :  I  think  I  have  a  right  to  address  myself  to  the 
Court,  and  I  think  I  shall  do  it. 

While  this  is  merely  a  proffer,  and  we  are  not  making 
technical  objections  or  any  other  objections  during  the 
course  of  it,  I  think  that  whatever  should  be  stated  in  the 
proffer  should  be  correct  according  to  the  record.  This 
lady  has  not  filed  any  affidavit  in  this  case,  or  any  other 
paper  in  this  case  except  the  answer  filed  on  her  behalf. 

This  question,  therefore,  is  based  upon  an  entirely  erro¬ 
neous  conception  of  what  she  has  done. 

Mr.  Wellford:  I  will  show  that  this  affidavit  was  filed, 
copy  of  an  affidavit,  and  in  her  answer  she  says  that  the 
things  contained  therein  are  true,  she  attaches  this  affidavit 
to  it,  and  the  rules  say  it  is  there  for  all  purposes.  I  wish 
to  ask  her  if  she  didn’t  swear  to  one  thing  to  an  affidavit  in 
North  Carolina,  and  swear  to  just  the  opposite  here, 

728  to  attack  her  credibility.  I  have  already  asked  her 
that,  and  she  has  answered  that  she  did,  and  I  think 

I  have  a  right  to  ask  her. 

She  put  it  in  this  record,  I  didn’t  put  it  in  here. 

The  Court:  Well,  Mr.  Denit,  he  was  apparently  trying  to 
correct  some  misapprehension  of  yours  about  the  state  of 
the  record. 

Mr.  Denit :  That  is  true.  The  certified  copy  of  the  record 
and  .proceedings  in  North  Carolina  was  made  a  part  of 
Mrs.  Boone’s  answer  in  this  case  for  the  purpose  of  show¬ 
ing  this  Court  what  had  been  decided  in  North  Carolina. 

The  Court :  That  is  what  he  has  reference  to. 

Mr.  Denit :  That  may  be,  but  that  is  an  altogether  differ¬ 
ent  thing  from  what  he  is  asking  this  witness. 
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The  Court:  Well  that  clears  it  up.  Put  your  question, 
Mr.  Wellford. 

By  Mr.  Wellford: 

Q.  This  is  a  part  of  the  affidavit:  “Deponent  further  and 
emphatically  and  expressly  denies  having  written  a  letter 
to  Mr.  Bill  Pashley  admitting  relations  with  Doctor  Alvin 
Jervey,  Sr.,  as  such  a  relationship  never  existed.” 

Did  you  make  that  affidavit? 

Please  look  at  the  Court  and  not  at  your  counsel  when  I 
ask  you  those  questions.  A.  Yes,  I  made  the  affidavit.  Yes, 
sir,  I  did.  And - 

•  ••*•#*#** 

729  (The  affidavit  referred  to  was  marked  Plaintiff’s 
Exhibit  F.) 

•  ••*•#•### 

730  Mr.  Denit:  I  submit  that  the  witness  should  not 
be  foreclosed  if  she  has  some  additional  statement  to 

give  to  the  Court. 

The  Court :  There  are  two  ways  of  looking  at  that,  if  she 
has  able  counsel  as  she  does,  it  might  be  brought  out  on 
cro  ss-examination. 

Mr.  Denit:  We  shouldn’t  cross-examine  in  connection 
with  this  proffer. 

Mr.  Wellford:  I  don’t  see  why  you  can’t. 

The  Court:  Well,  I  doubt  if  you  are  correct  about  that, 
Mr.  Denit.  This  testimony  is  being  admitted  here  to  as  to — 
in  its  present  phase — it  is  being  taken  so  as  to  complete  the 
testimony  that  will  be  in  the  record  for  what  purpose  the 
Courts  will  feel  deemed  that  it  is  appropriate  for.  It  seems 
to  me  that  you  would  have  a  right  to  cross-examine.  Other¬ 
wise,  I  think  the  very  purposes  of  the  Rule  are  not  alto¬ 
gether  fulfilled,  are  they? 

Mr.  Denit :  This  is  really  cross-examination,  Your  Honor. 
The  Court:  I  want  to  suggest  to  you  that  possibly  you 
may  feel  that  you  should  do  so. - 
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Mr.  Shipman :  If  Your  Honor  please - 

The  Court:  (continuing)  — -whether  you  shouldn’t,  if  the 
matters  through  your  examination  might  clear  up  some¬ 
thing  that  has  been  brought  out  on  direct,  whether  you 
should  do  it.  I  would  be  inclined  to  permit  you  to  do 

731  it,  if  you  wish.  I  am  going  to  suggest  that  to  coun¬ 
sel. 

Mr.  Denit:  I  am  terribly  afraid  of  it,  however. 

The  Court:  Well,  I  don’t  believe  you  should  be,  espe¬ 
cially  in  view  of  my  ruling.  Certainly,  you  couldn’t  be 
prejudiced  if  I  ruled  you  wouldn’t  have  that  right.  Of 
course,  counsel  will  use  his  owm  best  judgment  about  it.  I 
want  to  say  that  I  wouldn’t  want  to  prohibit  it  if  you  desire 
to  do  it.  It  seems  to  me  that  you  would  be  entitled  to  it. 

Mr.  Shipman:  I  just  want  to  say  this,  Your  Honor,  I 
understood  all  this  is  going  in  under  a  proffer? 

The  Court:  Yes. 

Mr.  Shipman :  Now,  then,  Your  Honor  is  ruling  with  us 
that  it  is  incompetent,  so  far.  Now,  I  think  we  would  be 
precluded  from  cross-examination  until  Your  Honor  de¬ 
cides  this  is  competent  evidence,  then  we  would  be  given  an 
opportunity  to  cross-examine  witnesses  and  put  in  rebuttal 
testimony,  but  until  we  reach  that  time,  I  don’t  think  we 
ought  to  cross-examine  her. 

Mr.  Wellford:  I  think  in  this  case,  as  I  understood  it, 
that  Your  Honor  would  let  it  in  and  rule,  after  it  was  in, 
that  you  could  abstract  it. 

The  Court:  Well,  I  very  frankly  admit  my  own  per¬ 
plexity  about  this  matter  to  counsel.  It  is  a  little  embarass- 
ing  to  a  judge  to  have  to  admit  he  is  in  such  a  dilemma,  but 
I  have  been  very  frank  with  counsel  about  that.  At  present, 
it  is  being  admitted  over  my  ruling,  under  the  Rule. 

732  Whether  I  will  change  my  mind,  I  don’t  know.  If  I 
do,  it  will'be  against  the  opinion  I  gave  for  form  as 

to  the  scope  of  the  testimony,  and  naturally  I  will  be  very 
reluctant  to  do  it,  but  I  am  just  in  that  state  of  perplexity 
where  I  certainly  wouldn’t  want  to  mislead  counsel,  and  I 
just  as  not  sure  how  I  would  finally  treat  it. 
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Mr.  Wellford:  I  wish  to  make  this  statement.  My  ad¬ 
versary  has  time  and  again  said  that  I  am  cross-examining 
this  witness.  I  am  sure  the  Court  is  familiar  with  43-B  as 
to  a  party.  I  have  a  perfect  right  to  cross-examine,  im¬ 
peach,  and  ask  leading  questions.  I  don’t  like  that  con¬ 
sistent  objection. 

The  Court:  Well,  I  think  we  can  permit  it  as  it  is. 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  the  children,  at  the  time  of  the  North  Car¬ 
olina  hearing,  were  in  the  District  of  Columbia,  that  is  cor¬ 
rect,  isn’t  it?  A.  Yes,  sir. 

Q.  And  they  had  been  since  1940  ?  A.  I  think  so. 

Q.  You  had  been  coming  up - 

The  Court :  (interposing)  I  think  it  would  be  worth  while 
to  get  the  time  in  1940  that  they  came  to  the  District  of  Co¬ 
lumbia. 

Mr.  Wellford:  Sir? 

733  The  Court :  What  time  in  1940  did  they  come  to  the 
District  of  Columbia? 

Mr.  Wellford.  November  1st. 

The  Court :  Is  there  any  question  about  that,  gentlemen? 

Mr.  Shipman:  If  Your  Honor  please,  that  is  what  was 
proven  in  Winston-Salem. 

The  Court:  Well,  I  figured  it  would  be  well  to  clear 
that  up. 

Mr.  Wellford:  We  will  prove  that  was  November  1st. 
By  Mr.  Wellford : 

Q.  Isn’t  that  correct?  A.  I  guess  so. 

Q.  You  didn’t  know  where  they  were,  did  you?  A.  I 
didn’t  know. 

Q.  You  didn’t  try  to  find  out,  did  you?  A.  I  went  to  see 
them  every  single  month. 

Q.  Well,  did  you  go  to  see  them  in  October  of  1940?  A. 
I  am  sure  I  tried,  because  I  went  every  single  month. 

Q.  Well,  where  did  you  find  them  in  October  of  1940? 
A.  I  don’t  know.  I  don’t  know  those  exact  dates.  That  was 
four  years  ago. 
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Q.  Where  did  you  find  them  in  November,  of  1940?  A.  I 
don’t  know.  I  saw  them  in  Winston-Salem  and  Washing¬ 
ton,  and  I  don’t  know  which  place  in  October  or  November 
I  saw  them. 

734  Q.  When  did  you  first  see  them  in  Washington? 
A.  I  don’t  know  the  date. 

Q.  Mrs.  Boone,  when  you  thought  you  were  in  love  with 
Dr.  Jervey,  when  did  that  begin  in  your  mind?  A.  I  can’t 
name  any  definite  date. 

Q.  WTien  did  you  first  know  Dr.  Jervey?  A.  I  have  known 
him  all  my  life. 

Q.  Well,  you  remember  when  you  were  out  with  him? 
A.  Yes. 

Q.  On  the  twentieth  of  July  or  thirtieth  of  July,  1939, 
don’t  you?  Were  you  in  love  with  him  at  that  time?  A.  I 
thought  so. 

Q.  Well,  when  did  this  start  prior  to  that?  A.  I  can’t 
name  any  definite  date,  because  I  don’t  know  exactly. 

Q.  Well,  did  you  think  you  were  in  love  with  him  when 
you  were  in  bed  with  a  nightgown  on  and  he  was  sitting  on 
the  side  of  the  bed  in  December  of  1939?  A.  No,  sir. 

Q.  You  had  been  drinking  beer  for  an  hour,  both  of  you? 
A.  I  didn’t  think  so. 

Q.  Well,  then,  you  didn’t  think  then,  but  you  did  in  July. 
Now,  when  did  it  begin?  A.  I  can’t  say  exactly  because  I 
don’t  know  the  exact  date. 

735  Q.  Are  you  still  in  love  with  him?  A.  Oh,  no. 

Q.  When  did  that  cease?  A.  I  ceased  to  imagine 
I  was  in  love  with  him. 

Q.  WTien?  A.  Very  soon  after  July  of  1939. 

Q.  What  went  on  between  you  and  Dr.  Jervey  on  this 
night  of  July  30,  1939,  when  you  were  in  the  automobile 
together?  A.  I  talked  to  him. 

Q.  What  did  you  say?  A.  I  talked  to  him. 

Q.  Well,  you  didn’t  have  your  clothes  off  when  you  first 
arrived  at  the  place  where  you  stopped  on  the  side  of  the 
road,  did  you?  A.  No,  sir. 
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Q.  How  long  after  you  arrived  was  it  before  you  took 
your  clothes  off?  A.  I  don’t  know  exactly.  I  guess  about 
twenty  minutes. 

Q.  And  did  he  take  your  clothes  off?  A.  No,  sir. 

Q.  You  took  them  off  yourself?  A.  I  did. 

Q.  Why  did  you  do  that?  A.  Because  I  imagined  I  was 
in  love  with  him. 

736  Q.  What  did  you  say?  A.  Because  I  imagined  I 
was  in  love  with  him. 

Q.  Well,  what  did  you  want  him  to  do?  A.  I  wanted  him 
to  make  love  to  me. 

Q.  Was  Dr.  Jervey  the  only  man  that  you  ever  imagined 
that  you  cared  for  in  your  life?  A.  No,  I  imagined  I  cared 
for  my  husband. 

Q.  Do  you  recall  answering  this  question  this  way  on  No¬ 
vember  10, 1943 :  “How  many  love  affairs  had  you  had  other 
than  with  Dr.  Jervey?”  That  was  the  question  asked  you. 
Your  answer,  “I  did  not  have  a  love  affair  with  Dr.  Jervey, 
and  he  is  the  only  person  that  I  ever  thought  that  I  ever 
imagined  I  cared  anything  for.”  Question:  “He  is  the 
only  person?”  Answer:  “Absolutely.” 

You  recall  that  testimony,  don’t  you?  A.  Yes. 

Q.  Mrs.  Boone,  who  is  Turner  Jones?  I  asked  you  that 
once  before,  I  believe?  A.  He  is  a  business  man,  was  a  busi¬ 
ness  man  in  business  in  Portland,  Maine. 

Q.  And  you  used  to  correspond  with  him  ?  A.  I  wrote  him 
twice,  maybe  three  times. 

Q.  Were  you  in  love  with  him?  A.  No. 

Q.  I  hand  you  a  letter  and  ask  you  if  you  received 

737  that  letter  from  Turner  Jones  (indicating)  ?  A.  Yes, 
sir. 

Mr.  Wellford :  This  letter,  dated  “8/10/39,  Martha  dear¬ 
est,”  I  wish  to  offer  that  in  evidence. 

By  Mr.  Wellford: 

Q.  I  show  you  a  photostatic  copy  of  a  letter  to  you  ad¬ 
dressed  to  you  and  ask  you  if  you  can  identify  that? 
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You  may  take  it  and  read  it.  A.  I  think  that  is  a  photo¬ 
static  copy  of  a  letter  from  Mr.  Jones. 

Q.  You  received  that  from  Turner  Jones?  A.  The  origi¬ 
nal? 

Q.  Yes.  A.  Yes,  sir. 

Mr.  Wellford:  I  offer  this  in  evidence. 

(The  photostatic  copy  of  letter  dated  8/10/39,  “Martha 
dearest ”  was  marked  plaintiff’s  exh.  G-.) 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  did  you  direct  your  counsel  to  go  to  the 
War  Department  and  have  your  husband,  the  father  of  your 
children,  kicked  out  of  the  army?  A.  No,  sir. 

Q.  Did  you  know — when  I  speak  of  your  counsel,  I  mean 
one  of  your  North  Carolina  counsel — I  had  better  call  the 
name,  Mr.  McCown — did  you  know  that  Mr.  McCown 
738  made  that  trip  to  the  War  Department?  A.  I  knew 
there  were  certain  matters  he  told  me  he  was  going 
to  present  to  them. 

Q.  He  did  it  with  your  consent,  didn’t  he?  A.  I  told  him 
he  was  representing  me,  and  he  must  do  whatever  could  be 
done  to  get  the  children  back. 

Q.  And  you  knew  that  he  was  going  to  the  War  Depart¬ 
ment  to  complain  against  your  husband?  A.  I  was  under 
that  impression,  yes. 

Q.  That  was  last  year,  wasn’t  it?  A.  I  think  it  was  last 
year.  I  don’t  know  the  date. 

Q.  And  since  this  case  was  filed,  wasn’t  it?  A.  I  couldn’t 
say  that.  I  really  don’t  know  that.  I  told  my  counsel  to 
do  whatever  they  thought  would  be  necessary  to  get  me  the 
children. 

Q.  Regardless  of  what  it  was?  A.  I  have  no  desire  to 
hurt  Major  Boone. 

Q.  You  knew  that  if  he  was  kicked  out  of  the  army,  that 
he  would  have  no  income  whatsoever,  didn’t  you?  A.  I 
thought  that  perhaps  he  might  want  to  give  me  the  chil¬ 
dren. 
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Q.  But  you  were  perfectly  willing  if  you  got  the  children 
that  he  be  kicked  out  of  the  army?  A.  No,  I  was  willing  for 
him  to  stay  right  in  the  army  if  he  would  let  me  have  the 
children. 

739  Q.  But  if  he  didn’t,  you  wanted  him  kicked  out? 
A.  I  had  no  desire  to  hurt  him  at  all. 

Q.  You  didn’t  object  to  your  counsel  going  there?  A.  I 
told  my  counsel  they  must  do  whatever  would  get  the  chil¬ 
dren  for  me. 

Q.  Do  you  recall  going  to  Winston-Salem,  North  Caro¬ 
lina,  .with  Mr.  McCown  to  see  the  children  some  time  in  De¬ 
cember  of  1939?  A.  I  am  not  sure  of  the  dates,  but  I  was  in 
Winston-Salem  some  time  when  Mr.  McCown  was  there, 
and  I  saw  the  children. 

Q.  Did  you  leave  Winston-Salem  with  Mr.  McCown  and 
in  an  automobile?  A.  Another  couple  and  Mr.  McCown 
and  I,  I  believe  on  that  trip,  drove  back  to  Tryon,  four  of  us 
together.  Yes,  I  did  leave  with  him  and  two  other  people. 

Q.  I  didn’t  ask  you  about  the  other  people.  Did  you 
leave  with  him  by  yourself?  A.  Did  I  what? 

Q.  Did  you  and  he  alone  go  out?  A.  No. 

Q.  Were  you  on  the  road  near  Winston-Salem  with  him 
at  night  sitting  on  his  lap?  A.  No. 

740  Q.  That  is  not  so?  A.  No,  indeed. 

Q.  If  anybody  would  testify  that  was  so,  they 
would  be  telling  an  untruth  ?  A.  They  would. 

Q.  Mrs.  Boone,  your  father  died  on  December  7,  1938, 
didn’t  he?  A.  He  did. 

Q.  And  he  had  been  sick  for  quite  a  while?  A.  He  had. 

Q.  Were  you  home  when  he  died?  A.  No. 

Q.  Your  husband  came  for  you  that  night  after  he  died, 
or  that  afternoon,  didn’t  he?  A.  He  came  to  the  parish 
house  for  me. 

Q.  Did  you  go  back  home  with  him?  A.  Yes. 

Q.  Right  away?  A.  Yes. 

Q.  Didn’t  you  tell  him  to  send  the  body  to  the  undertakers 
and  that  you  would  be  home  later?  A.  No. 
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Q.  Were  you  with  Dr.  Jervey  that  very  night?  A.  No, 
indeed,  I  was  not. 

Mr.  Denit:  Could  we  take  a  couple  of  minutes  recess, 

Your  Honor. - 

741  The  Court:  Yes. 

You  may  leave  the  stand,  Mrs.  Boone,  if  you  wish. 

(Thereupon,  a  short  recess  was  taken  after  which  the 
hearing  was  resumed  as  follows:) 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  have  you  ever  had  any  training  in  bring¬ 
ing  up  children?  A.  Yes. 

Q.  Where  did  you  have  it?  A.  I  took  some  child  psy¬ 
chology  at  Vassar,  and  when  I  lived  in  New  York  at  the 
settlement  house,  I  had  several  classes  with  small  chil¬ 
dren. 

Q.  You  are  a  graduate  of  Vassar?  A.  Yes,  sir. 

Q.  You  majored  in  morals,  didn’t  you?  A.  No,  sir,  I 
majored  in  philosophy  and  psychology. 

Q.  When  did  you  stop  drinking  whiskey?  A.  I  completely 
ceased  to  drink  any  alcoholic  beverage  whatsoever  when  the 
present  suit  was  brought  to  my  attention. 

Q.  You  did  drink  before  that?  A.  I  took  an  occasional 
drink  of  whiskey,  or  an  occasional  bottle  of  beer. 

Q.  And  this  suit  was  brought  to  your  attention  when? 

A.  I  believe  in  April  of  ’43. 

742  Q.  April  of  ’43?  A.  I  think  so. 

Q.  When  was  it  that  you  had  a  drink  with  Mrs. 
Frederick  and  Mrs.  Crego?  A.  I  believe  that  was  the  end 
of  January  in  ’43. 

Q.  You  are  sure  about  that?  A.  I  am  not  certain  on  any 
dates.  I  am  very  bad  on  dates. 

Q.  When - 

Mr.  Shipman:  If  your  Honor  please,  I  don’t  know  what 
he  has  been  offering  as  his  proffer  here  of  testimony,  and 
now  he  has  come  down  to  something  in  1942. 

Mr.  Wellford :  This  is  a  matter  that  has  happened  just 
recently. 


163 


Mr.  Shipman:  I  understand  that.  We  want  to  know 
whether  he  is  through  with  his  proffer,  and  whether  it  is 
the  end  of  it,  and  if  he  is  going  to  examine  about  some¬ 
thing  recent,  I  would  like  to  know  that. 

The  Court :  If  you  would  draw  a  line,  Mr.  Wellford,  I 
think  it  would  be  well. 

Mr.  Wellford:  If  Your  Honor  please - 

The  Court :  What  I  mean  is  this,  if  you  would  keep  your 
proffer  testimony  of  matters  before  the  Bailey  Decision  to¬ 
gether,  and  complete  your  examination  as  to  that,  and  then 
if  you  have  other  matters  you  wish  to  inquire  about  since 
that  date,  go  on  with  that  so  that  you  have  a  dividing 

743  line.  It  is  easier  to  pick  up  one  after  the  other.  I 
think  that  would  be  helpful. 

Mr.  Wellford:  Very  well. 

The  Court:  I  recall  only  one  matter  which  you  have 
reached  to  which  you  say  was  after  the  Bailey  Decision,  and 
that  was  this  War  Department  matter.  I  don’t  recall  any¬ 
thing  else  at  the  moment. 

Mr.  Wellford:  Yes,  that  is  after. 

The  Court :  I  will  keep  that  in  mind. 

Complete  your  proffer  here  under  this  testimony  that  is 
injected  first,  please. 

744  Q.  Mrs.  Boone,  you  thought  that  Dr.  Jersey  was  a 
charming  and  most  attractive  man,  didn’t  you?  A. 

Yes,  I  did. 

Q.  And  the  picture  that  I  have  shown  to  you  of  you  and 
Dr.  Jervev  was  never  presented  to  you  in  the  North  Caro¬ 
lina  Court,  was  it?  A.  The  picture  was  presented  to  the 
Court. 

Q.  I  asked  you  a  question  and  move  that  be  stricken.  You 
can  answer  that  question.  A.  It  was  never  presented  to  me. 

Q.  Do  you  know  Mr.  Laycock?  A.  No,  I  don’t. 

Q.  Would  you  mind  calling  Mr.  Laycock  in  just  a  moment 
please?  Do  you  know  this  gentleman  here?  A.  No,  I  don’t. 

Q.  Did  you  ever  see  him  in  your  life?  A.  I  saw  him  in 
the  court  room  at  the  time  Judge  Bailey’s  hearing  was  held. 

Q.  Never  saw  him  before  that?  A.  No. 
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Q.  That  is  all,  Mr.  Laycock.  I  believe  I  can  refresh  your 
recollection,  Mrs.  Boone.  In  Winston-Salem,  didn’t  the 
gentleman  who  just  came  in  the  door  take  care  of  some  of 
Major  Boone’s  business?  A.  Not  that  I  know  of. 

Q.  Didn’t  you  call  up  on  the  telephone  and  talk  to 

745  him  and  come  in  to  see  him  ?  A.  No. 

Q.  WTien  was  the  first  time  that  you  ever  knew 

there  "was  such  a  person?  When  Judge  Bailey’s  decision - 

A.  (interposing)  No.  After  my  nurse  who  called  herself 
Marv  Root  took  the  children.  I  believe  I  understood  from 
my  husband’s  sister  that  her  real  name  was  Mary  Root  Lay- 
cock  and  that  she  had  a  husband. 

Q.  That  is  the  first  time  you  ever  knew  anything  about 
her  having  a  husband?  A.  Yes,  sir. 

Q.  You  never  heard  anything  from  anybody  in  regard  to 
him  from  that  time  on?  A.  Why  yes,  I  have  heard  of  him 
since  that  time.  I  heard  it  from  you  wiien  you  took  my 
deposition. 

Q.  That  was  when?  A.  That  is  last  year. 

Q.  And  that  is  the  only  time  you  ever  heard?  A.  No. 

Q.  When  did  you  hear  of  it  before?  A.  Not  before  the 
time  I  told  you  when  my  husband’s  sister  mentioned  that 
this  Mary  Root  had  a  husband  called  Laycock  and  her  name 
is  Mary  Root  Laycock.  Some  time  after  that,  my  hus¬ 
band’s  sister  called  my  lawyers,  one  of  my  lawyers. 

Q.  Never  mind  what  your  husband’s  sister  did. 

746  That  would  be  purely  hearsay.  A.  I  am  trying  to 
tell  you  how  I  heard  of  him. 

Q.  Of  him?  A.  In  this  way,  telephoned  one  of  my  law¬ 
yers  that  we  knew. 

Q.  I  object  to  that.  How  did  you  know  of  that?  A.  Be¬ 
cause  my  lawyers  told  me  that. 

Q.  That  would  be  just  as  objectionable.  What  did  your 
lawyer  tell  you  then  about  Mr.  Laycock?  A.  My  two  law¬ 
yers,  Mr.  Shipman  and  Mr.  McCown,  wrote  me,  I  believe, 
because  I  was  in  New  York. 

Q.  Would  you  have  the  letter?  A.  No,  I  said,  “I  think 
they  wrote  me.” 
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Q.  What  did  they  say?  A.  That  they  had  a  conference 
with  this  Mr.  Laycock. 

Q.  About  what?  Look  at  the  Court,  please,  when  you  are 
testifying.  A.  About  my  property. 

Q.  Is  that  all  they  said?  A.  Yes. 

Q.  Just  about  your  property?  A.  That  is  right. 

Q.  Did  they  say  what  they  had  done?  A.  No,  they 

747  told  me  that  he  contacted  them  and  asked  to  see  them 
because  he  had  important  evidence  to  tell  them  and 

wanted  very  much  to  see  them  in  reference  to  myself  and 
my  children. 

Q.  They  told  you  that  in  the  letter?  A.  Yes. 

Q.  Who  signed  that  leter,  Mr.  McCown  or  Mr.  Shipman? 
A.  I  don’t  know. 

Q.  One  or  the  other.  Do  you  have  a  copy  of  that  letter? 
A.  No. 

Q.  Can  you  recall  what  was  in  the  letter  outside  of  that? 
A.  No,  just  what  I  have  told  you.  That  was  the  gist  of  it. 

Q.  There  was  nothing  else  in  it?  A.  No.  Later  they  told 
me  in  person  that  he  had  told  them.  This  is  all  inadmis¬ 
sible. 

Q.  Don’t  mind  about  the  inadmissibility  of  it.  Go  ahead. 
Mr.  Denit:  Wait  just  a  moment.  I  think  this  lady  is 
entitled  to  be  treated  with  courtesy. 

Mr.  Wellford:  She  turns  to  me  and  says  something  is 
inadmissible. 

The  Court:  Let  the  lawyers  say. 

748  Mr.  Wellford:  She  turns  to  me  and  savs  some- 
thing  is  inadmissible.  I  think  I  have  a  right  to  say 

that  she. can’t  pass  on  that.  You  may  proceed. 

A.  Well,  my  lawyers  told  me  that  Mr.  Laycock  got  in 
touch  with  them  through  my  husband’s  sister  and  wanted 
to  confer  -with  them  on  the  subject  of  myself  and  my  chil¬ 
dren  :  that  he  wanted  to  tell  them  matters  relative  to  Major 
Boone’s  treatment  of  the  children  and  they  had  a  confer¬ 
ence  with  him  and  in  this  conference,  he  told  them  that 
Major  Boone  was  very  cruel  to  the  children,  and  also  that 
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he  had  been  a  detective  for  Major  Boone ;  that  he  was  tired 
of  being  in  his  employ,  wanted  to  get  away  from  him,  but 
that  he  was  mortally  afraid  of  Major  Boone. 

Q.  Would  you  look  at  the  Court?  A.  He  was  mortally 
afraid  of  Major  Boone. 

Q.  And  did  they  give  him  any  money  to  leave?  A.  I  don’t 
know. 

Q.  Did  you  give  him  any  money  to  leave?  A.  No. 

Q.  When  was  this  meeting?  A.  I  don’t  know  the  date. 

Q.  You  know  the  year?  A.  I  imagine  it  was  1940,  but  I 
couldn’t  say  definitely. 

Q.  1940,  to  the  best  of  your  recollection?  A.  That 
749  is  what  I  think. 

Q.  And  did  you  know  then  that  Mr.  Lavcock  was 
the  one  who  had  taken  the  picture  of  you  and  Dr.  Jervey? 
A.  No. 

Q.  Had  you  ever  read  this  complaint  and  answer  that 
had  been  filed  by  you  and  Dr.  Jervey  to  enjoin  your  hus¬ 
band  with  an  alienation  of  affection  suit  with  the  Lavcock 
affidavit  attached?  A.  I  am  sure  I  did. 

Q.  Then  you  knew  all  about  the  contents  of  that  affidavit? 
A.  I  am  sure  I  did. 

Q.  And  the  counsel  who  represent  you  in  this  suit,  is  it 
.T.  E.  Shipman  and  M.  R.  McCown  you  spoke  of  who  spoke 
to  you  in  regard  to  Mr.  Laycock?  A.  Yes,  sir. 

Q.  Mrs.  Boone,  did  you  offer  Mr.  Laycock  $500.00  and 
pay  him  $50.00  and  tell  him  to  go  to  see  your  counsel  and 
that  they  would  pay  the  rest?  A.  No,  indeed. 

Q.  To  leave  the  jurisdiction  of  North  Carolina?  A.  No, 
sir. 

•  ••#•*•### 

751  Q.  In  Winston-Salem,  North  Carolina,  did  you 
come  in  to  see  Mr.  Laycock  and  pay  him  $50.00  and 
tell  him  to  go  to  the  O’Henry  Hotel  in  Greensboro,  North 
Carolina  and  there  meet  your  counsel  where  he  would  pay 
the  rest  if  he  would  leave  the  state?  I  think  that  is  the  front 
door,  gentlemen. 
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Mr.  Shipman :  I  don’t  know  what  you  call  the  front  door. 
Q.  Who  is  Mr.  Parris?  Do  you  know  him?  A.  I  knew 
him  when  he  was  my  parents’  gardener. 

Q.  Did  you  ever  threaten  Mr.  Parris  that  if  he  made  any 
statement  about  you  that  you  would  see  that  he  suffered 
the  rest  of  his  life  for  it?  A.  No,  indeed. 

Q.  Did  he  ever  catch  you  with  Dr.  Jervey?  A.  No. 

Q.  I  believe  you  said  that  you  had  no  knowledge 

752  of  this  meeting  between  your  counsel  and  Mr.  Lay- 
cock  in  Greensboro?  A.  I  have  a  letter  telling  me  of 

it  after  it  occurred. 

Q.  You  had  knowledge  that  there  was  a  meeting  ?  A.  Yes, 
sir,  afterwards. 

Q.  Do  you  recall  making  this  answer  on  November  10, 
1943  when  I  asked  the  question,  “What  did  they  tell  you 
they  discussed,”  and  your  answer  was,  “They  told  me  that 
Mr.  Lavcock  asked  to  see  them  and  told  them  that  he  was 
in  mortal  fear  of  Dan  Boone’s  shooting  him  or  killing  him 
and  had  hated  Dan  and  wanted  to  get  away  from  him,  and 
they  told  me  he  told  them  a  great  many  things  about  his 
activities  as  a  spy;  they  did  not  specify,  as  I  recall,  about 
their  taking  the  picture  at  all.  It  is  possible  I  have  never, 
I  don’t  believe,  been  told  that  but  I  imagine  I  probably  did.” 
Do  you  recall  that  testimony?  A.  Yes,  I  do. 

Q.  It  is  true,  is  it?  A.  Yes,  sir. 

Q.  Then,  it  was  because  Mr.  Lavcock  thought  he  was  go¬ 
ing  to  be  murdered  by  Dan  Boone  that  he  went  to  see  your 
counsel?  A.  That  is  what  he  told  counsel. 

Q.  Then  it  wasn’t  about  your  property  at  all? 

753  Mr.  Denit:  I  submit  we  ought  to  get  to  a  decent 
limit.  This  witness  has  answered  all  these  questions. 

Counsel  is  arguing  with  the  witness.  The  witness  did  say 
in  detail  what  her  counsel  reported  to  her  were  the  mo¬ 
tives  that  induced  this  man  to  talk  to  them.  She  did  limit 
herself.  It  isn’t  a  fair  restatement  of  her  testimony  at  all. 

Mr.  Wellford:  I  left  off  one  paragraph  to  her  answer. 
I  would  like  to  add  that. 
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The  Court:  It  didn’t  quite  fit  what  she  had  said.  It 
didn’t  summarize  it  at  all.  She  had  said  one  or  tw*o  things. 

Mr.  Wellford:  Then  I  would  like  to  read  the  last  para¬ 
graph  of  her  answer  to  that.  “But  they  said  that  Mr.  Lay- 
cack  was  in  great  anxiety  to  escape  the  Captain,  and  at  that 
time,  Lieutenant  Boone,  and  go  back  to  Massachusetts 
where  he  lived  and  get  away  from  the  domination  of  Cap¬ 
tain  Boone.”  Is  that  correct?  A.  Yes. 

Q.  Where  did  you  buy  your  whiskey  when  you  were  in 
North  Carolina,  Mrs.  Boone? 

Mr.  Denit :  Is  this  still - 

Mr.  Wellford:  (interposing)  This  is  prior  to  Judge 
Bailey’s  decision. 

A.  Bought  it  in — no,  I  didn’t  have  whiskey.  I  didn’t  buy 
whiskey  prior  to  that  time. 

Q.  You  used  to  get  it  at  Landrum,  South  Carolina? 

754  A.  Yes,  that  is  the  place  where  whiskey  is  sold  and 
where  I  bought  it  after  Judge  Bailey’s  decision  up 

until  the  time  in  April  of  1943  when  I  realized  I  couldn’t 
even  take  one  drink  ever  again. 

Q.  How  much  did  you  buy  between  the  time  of  Judge 
Bailey’s  decision  and  the  time  this  suit  -was  filed?  A.  I 
have  no  idea. 

Q.  Prior  to  Judge  Bailey’s  decision,  how  much  did  you 
buy  there?  A.  I  don’t  know. 

Q.  You  know  Bob  Burnett  in  Tryon?  A.  Yes,  sir,  I  did. 

Q.  Who  is  he?  A.  He  is  the  son  of  our  retired  minister. 

Q.  Did  you  ever  correspond  with  Bob?  A.  It  is  pos¬ 
sible. 

Q.  While  you  were  married?  A.  I  believe  Major  Boone 
tried  to  help  him  get  a  job. 

Q.  Around  about  the  time  after  you  and  Major  Boone 
separated,  did  you  correspond  with  him?  A.  I  don’t 
think  so. 

Q.  Ever  receive  any  letters  from  him?  A.  No. 

Q.  I  ask  you  if  you  received  that  letter.  A.  I  must 

755  have.  I  had  forgotten  it. 
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Q.  Have  you  ever  received  any  other  letters  from 
him?  A.  No,  I  am  sure  I  haven’t. 

Q.  I  hand  you  a  postal  card  and  ask  you  if  you  wrote 
that  card  to  Bob  Burnett?  A.  I  did. 

Q.  This  was  in  1939,  in  August,  wasn’t  it?  A.  Yes. 

Q.  This  is  about  the  same  time?  A.  Yes. 

Mr.  Denit:  May  we  see  those? 

Mr.  Wellford:  I  will  let  you  see  them.  Mrs.  Boone,  up 
to  the  time  that  you  went  to  New  York  after  the  deed  of 
separation,  you  considered  that  your  conduct  had  been 

reprehensible,  didn’t  you?  A.  I  considered  that - 

Q.  Can’t  you  answer  that  yes  or  no ?  A.  During  that  sum¬ 
mer,  my  feeling  hadn’t  been  in  accordance  with  what  they 
should  have  been  and  my  behavior  had  not  either. 

Q.  Then  you  consider  that  your  conduct  had  been  repre¬ 
hensible?  A.  Yes. 

756  Q.  Did  you  ever  kiss  Bill  Paisley  or  Turner  Jones? 
A.  I  kissed  Bill  Paisley  goodbye  once  or  twice. 

Q.  What  year  was  that?  A.  I  don’t  know. 

Q.  1939?  A.  1939  or  1940. 

Q.  And  Turner  Jones  too ?  A.  No,  I  don’t  believe,  I  don’t 
think  I  kissed  him  at  all.  I  kissed  him  goodbye  too.  Yes,  I 
did. 

•  ••••*•*#* 

Q.  Now,  Mrs.  Boone,  do  you  know  a  man  by  the  name  of 
Williams?  A.  I  met  him  once. 

Q.  Where?  A.  In  Tryon. 

Q.  When?  A.  Early  in  September  of  1943. 

757  Q.  Of  what  year?  A.  194$. 

Q.  And  where  did  you  meet  him?  A.  I  vras  hostess 
at  our  USO  Club  and  he  came  up  to  the  club. 

Q.  And  did  you  have  a  drink  with  him? 

Mr.  Denit:  We  object  to  this.  Here  are  matters  now 
occurring  after  this  case  was  started. 

(After  extended  argument,  the  Court  ruled  as  follows:) 
The  Court:  I  will  permit  the  question.  Objection  over¬ 
ruled. 
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A.  No. 

Q.  Where  did  you  meet  this  man,  Williams?  A.  Private 
Williams  came  up  to  the  USO  rooms  where  I  was  the  host¬ 
ess. 

Q.  And  met  you  there?  A.  Yes. 

Q.  And  you  told  him  to  come  to  your  house  later  on  that 
night?  A.  No. 

Q.  Did  he  come  to  your  house  later  on  that  night?  A.  I 
think  he  did  because  he  took  a  note  that  I  had  left  for  a  girl 
friend  on  my  front  door  and  it  has  been  proffered  in  evi¬ 
dence. 

Q.  And  that  night  you  went  to  a  place  called  Sunnydale? 
A.  Yes. 

758  Q.  Which  is  a  beer  drinking  place  down  in  Tryon? 
A.  It  is  a  restaurant  where  beer  is  sold. 

Q.  Did  you  drink  any?  A.  I  drank  coca  cola. 

Q.  You  didn’t  drink  beer?  A.  I  did  not. 

Q.  Was  there  any  conversation  between  you  and  Mr.  Wil¬ 
liams  in  regard  to  your  car?  A.  I  think  Mr.  Williams  over¬ 
heard  conversation  between  me  and  Mrs.  Harper  in  regard 
to  my  car. 

Q.  What  was  that?  A.  I  told  Mrs.  Harper  I  thought  prob¬ 
ably  I  ought  to  sell  my  car. 

Q.  Why?  A.  Partly  because  I  didn’t  really  need  it  living 
so  near  town,  also  because  I  just  heard  what  my  income  tax 
was  going  to  be  and  I  felt  I  needed  a  little  monev. 

Q.  And  Williams  was  present  when  that  conversation 
took  place?  A.  Yes,  it  was  in  the  USO  room. 

Q.  The  next  morning  did  Williams  come  to  your  house? 
A.  Yes,  he  did. 

Q.  What  time  was  this?  A.  About  nine  o’clock  in  the 
morning. 

759  Q.  And  who  was  in  your  house  at  the  time?  A. 
Mrs.  Harper  and  myself. 

Q.  And  who  let  Williams  in?  A.  I  did. 

Q.  How  wrere  you  dressed?  A.  I  was  wearing  a  quilted 
bathrobe. 
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Q.  And  was  there  a  bottle  of  rum  setting  on  the  table  ? 
A.  No. 

Q.  Was  there  any  liquor  in  the  house?  A.  None  whatso¬ 
ever. 

Q.  Did  you  take  a  drink  in  the  presence  of  Williams?  A. 
I  did  not. 

Q.  Did  you  take  Williams  out  in  your  car?  A.  I  did.  Mrs. 
Harper  and  I  took  him  and  his  friend. 

Q.  Who  was  his  friend?  A.  I  don’t  know  his  name, 
another  soldier,  a  private.  Took  him  out  to  show  how  the 
car  ran  because  Private  Williams  said  he  might  like  to  buy 
my  car. 

Q.  And  what  is  it,  a  coupe?  A.  It  is. 

Q.  And  how  did  you  all  get  in  that  car?  A.  Private  Wil¬ 
liams  drove  it.  I  sat  in  the  center  and  the  other  soldier 
sat  on  the  side  on  the  front  seat  and  Mrs.  Harper 

760  sat  on  his  lap. 

Q.  Were  all  four  sitting,  was  anybody  sitting  on 
Mr.  Landgram’s  seat?  A.  Yes,  Mrs.  Harper  sat  on  his  lap. 
Q.  How  long  were  you  gone  ?  A.  About  half  an  hour. 

Q.  Did  you  drink  anything  at  all  that  day?  A.  No. 

Q.  Now,  do  you  know  Mrs.  Frederick?  A.  I  met  her. 

Q.  When  did  you  meet  her?  A.  January,  1943. 

Q.  January  of  1943?  A.  Yes,  sir. 

Q.  Where  did  you  meet  her?  A.  She  came  to  the  Red 
Cross  work  room.  She  telephoned  me  before  that  so  I  really 
met  her  on  the  telephone  I  guess. 

Q.  And  when  was  the  first  time  you  met  her  for  a  con¬ 
ference,  met  her  to  talk  to?  A.  At  the  Red  Cross  work 
room. 

Q.  By  telephone?  A.  You  said  to  talk  to,  in  my  home  in 
Tryon. 

Q.  Then,  did  you  meet  her  after  that?  A.  Yes,  in  the  Red 
Cross  work  room. 

761  Q.  Did  you  meet  her  after  that  date?  A.  Yes,  I 
saw  her  a  lot.  She  was  in  town  ten  days.  Every¬ 
where  she  was,  I  was. 
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Q.  She  was  with  you  most  of  the  time?  A.  No,  indeed. 
She  seemed  always  to  turn  up  where  I  was. 

Q.  Was  she  ever  in  your  house  in  Tryon?  A.  Yes,  she 
was. 

Q.  You  didn’t  have  whiskey  in  your  home?  A.  Yes,  I  had 
a  bottle  of  whiskey,  but  I  didn’t  give  her  a  drink. 

Q.  What  was  it,  a  quart  bottle?  A.  Yes,  I  think  so. 

Q.  When  was  that?  A.  That  was  in  January. 

Q.  What  did  you  do  with  that  quart  of  whiskey?  A.  My 
friends  must  have  drunk  it. 

Q.  You  just  don’t  know  what  happened  to  it?  A.  I  don’t 
know. 

Q.  Was  that  the  last  quart  that  you  ever  bought?  A.  I 
couldn’t  swear. 

Q.  When  did  you  buy  that?  A.  I  don’t  know. 

Q.  Did  you  meet  with  Mrs.  Crego?  A.  I  did. 

762  Q.  Where?  A.  At  Oak  Hall  Hotel  in  Tryon. 

Q.  You  had  a  drink  with  her?  A.  Yes,  I  did. 

Q.  W’hen  was  that?  A.  That  was  in  January,  1943. 

Q.  And  Mrs.  Frederick  was  there?  A.  Yes. 

Q.  And  did  you  have  more  than  one  drink?  A.  I  had  only 
one  drink. 

Q.  Didn’t  become  intoxicated?  A.  No,  sir. 

Q.  You  and  Mrs.  Frederick  were  together  most  of  the 
time?  A.  No,  sir.  She  came  to  the  Red  Cross  work  room 
every  morning  for  over  a  week.  Every  day  I  went  and 
she  would  be  there  too.  I  tried  not  to  be  with  her  too 
much. 

Q.  Did  you  ever  discuss  with  Mrs.  Frederick  the  episode 
between  you  and  Dr.  Jervev?  A.  No,  sir. 

Q.  Ever  said  anything  about  it?  A.  I  did  not. 

Q.  Most  of  the  people  in  Tryon  know  about  it,  don’t  they? 
A.  I  suppose  they  do. 

763  Q.  Have  you  had  a  drink  of  any  intoxicating  liquor 
since  the  one  you  had  with  Mrs.  Crego  and  Mrs.  Fred¬ 
erick?  A.  I  can’t  say  absolutely.  That  was  in  January  and 
I  ceased  to  drink  anything  of  any  intoxicating  nature  in 
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April,  and  I  think  probably  I  did  have  a  drink  or  a  high¬ 
ball. 

Q.  When?  A.  I  don’t  know,  but  I  couldn’t  swear  that  I 
didn’t  between  January  and  April  when  I  completely  ceased 
to  drink  at  all. 

Q.  January  and  April,  of  what  year?  A.  1943. 

Q.  When  did  you  go  to  New  Orleans?  A.  In  September, 
1943. 

Q.  You  were  to  many  cocktail  parties  there?  A.  Yes,  I 
did. 

Q.  Mrs.  Harper  was  with  you?  A.  Yes,  she  was. 

Q.  And  you  drank  at  the  cocktail  parties?  A.  I  did  not. 
Q.  WTiat  did  you  do?  A.  I  would  hold  a  cocktail  in  my 
hand  and  set  it  down. 

Q.  At  each  cocktail  party,  you  just  held  the  cocktail  in 
your  hand?  A.  Yes,  sir. 

764  Q.  And  you  attended  them  at  the  St.  Charles  Ho¬ 
tel?  A.  No,  sir,  I  didn’t  go  to  a  cocktail  party  there. 

I  went  there  one  evening. 

Q.  WTiat  did  you  do?  A.  Had  a  coca  cola  there. 

Q.  How  many  cocktail  parties  did  you  attend  in  New 
Orleans?  A.  Well,  I  think  two  or  three,  but  an  evening 
party  isn’t  really  a  cocktail  party. 

Q.  Whatever  you  call  it.  Where  a  cocktail  is  served.  A. 
At  least  three,  possibly  more. 

Q.  You  were  down  there  ten  days?  A.  Yes,  sir. 

Q.  Did  Mrs.  Harper  drink  anything?  A.  Yes,  she  did. 

Q.  What  did  she  drink?  A.  She  drank  a  cocktail. 

Q.  She  lives  with  you?  A.  Yes,  she  does. 

Q.  How  long  has  she  been  living  with  you?  A.  Since 
April. 

Q.  Of  what  year?  A.  1943. 

765  Q.  And  she  is  Mr.  McCown’s  secretary?  A.  Yes, 
sir,  she  is. 

Q.  How  long  has  she  been  secretary  for  Mr.  McCown?  A. 
About  a  year  and  several  months. 

Q.  You  know  a  James  Roe  ?  A.  Yes,  I  do. 
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Q.  Where  does  he  live?  A.  He  lives  in  Chicago  now.  He 
used  to  live  in  Tryon. 

Q.  When  did  he  leave  Tryon?  A.  About  two  months  ago. 
Q.  He  was  there  in  November  of  1943,  wasn’t  he?  A. 
Yes. 

Q.  Did  James  Roe  ever  have  a  drink  in  your  house?  A. 

Yes,  sir.  He  brought  his  own.  _  _ 

Q.  How  recently?  A.  About  four  months  ago.  He  was  a 
member  of  a  bridge  force  and  brought  a  bottle  himself  and 
asked  if  I  would  mind  if  he  had  a  highball  during  the  eve¬ 
ning  and  I  said  it  was  all  right  with  me. 

Q.  He  used  to  come  to  your  house  quite  frequently  didn’t 
he?  A.  We  played  once  a  week. 

Q.  Your  home  in  Tryon,  there  is  a  railroad  track 

766  right  behind  it,  isn’t  there?  A.  There  is  a  railroad 
track  a  little  distance  behind  it. 

Q.  And  a  deep  cut  there?  A.  Yes,  there  is. 

Q.  And  colored  people  live  right  across  the  track?  A.  A 
few  colored  houses  are  across  the  tracks. 

Q.  And  you  purchased  that  house  just  recently,  didn’t 
you?  A.  Just  before  the  hearing  before  Judge  Bailey.  I 
think  in  February  of  1942  I  purchased  it. 

Q.  Just  before  the  hearing  before  Judge  Bailey?  A.  Yes, 
shortly  before. 

Q.  Shortly  before  that?  A.  Yes. 

Q.  When  you  came  here  for  that  hearing,  you  had  just 
purchased  that  house?  A.  Not  long  before. 

Q.  And  you  had  purchased  that  from  your  lawyer  or  your 
lawyer’s  partner?  A.  Yes,  I  did. 

Q.  What  did  you  pay  for  it?  A.  $5,000.00. 

Q.  Mrs.  Boone,  I  asked  you  when  I  took  your  deposition, 
if  you  would  produce  it  and  extra  copies  of  your  income  tax 
returns  for  the  years  1939, 1940,  1941  and  1942.  Did 

767  you  produce  them?  A.  No,  I  didn’t. 

Q.  I  served  notice  on  you  at  that  time  to  produce 
them.  A.  You  did. 

Q.  And  you  didn’t  produce  them?  A.  No,  I  didn’t. 
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Q.  How  many  people  are  in  Try  on?  A.  I  believe  we  are 
represented  as  2500  inhabitants.  The  population  varies  a 
little  by  the  season. 

Q.  Is  a  child  specialist  there?  A.  Not  in  Tryon.  There 
is  one  in  Spartanburg. 

803  By  Mr.  Wellford: 

Q.  Mrs.  Boone,  when  did  you  see  your  children 
last?  A.  Following  the  decision  of  the  Circuit  Court  of 
Appeals  in  either  October  or  November  of  1942. 

Q.  November  or  October,  1942  ?  You  have  made  no  at¬ 
tempt  to  see  them  since  that  date,  have  you?  A.  No,  Mr. 
Wellford. 

The  Court:  Has  there  been  any  obstacle  to  her  seeing 
them? 

Mr.  Wellford :  I  will  ask  her  that. 

Q.  You  had  the  opportunity  to  come  to  see  them  two  days 
a  month,  didn’t  you?  You  may  answer  that  yes  or  no. 

Mr.  Denit:  I  submit  that  this  witness  is  entitled  to  be 
treated  with  the  respect  accorded  to  anybody  on  the  wit¬ 
ness  stand  and  not  browbeaten  into  an  answer  yes  or  no. 

The  Court :  He  said  she  may  answer  yes  or  no.  He  did 
not  browbeat  her. 

(The  question  was  repeated  by  the  reporter,  upon  re¬ 
quest.) 

A.  There  was  no  legal  bar  to  my  seeing  them. 

Mr.  Wellford:  I  object  to  that  answer.  I  think  that 
she  can  answer  that  yes  or  no.  It  is  a  very  simple 

804  question. 

The  Court  (to  the  witness) :  Don’t  argue  the  mat¬ 
ter.  Just  answer  as  a  matter  of  fact  ^whether  there  was  any 
obstacle  to  your  seeing  your  children. 

A.  Yes. 

By  Mr.  Wellford: 

Q.  You  do  not  deny,  Mrs.  Boone,  that  you  wanted  your 
husband  kicked  out  of  the  Army?  A.  I  did  not  want  him 
kicked  out  of  the  Army.  I  only  wanted  my  children. 
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Q.  I  read  to  you  your  testimony  of  November  10,  1943, 
reading  from  129,  Mr.  Denit,  of  the  transcript : 

“Q.  You  deny  that  you  spoke  to  anybody  expressing  a 
desire  to  have  your  husband  kicked  out  of  the  Army?  “A. 
No,  I  don’t  deny  it.  I  don’t  recall  having  done  it,  but  it 
is  conceivable  that  I  might  have.” 

The  Witness :  I  might  have  referred - 

By  Mr.  Wellford: 

Q.  Was  that  your  testimony  at  that  time?  A.  That  was 
my  answer. 

•  *•••••••• 

811  Q.  Now,  Mrs.  Boone,  have  you  an  independent  in¬ 
come?  A.  I  have. 

Q.  How  much  does  it  amount  to  annually?  A.  Between 
$150  and  $200  a  month — oh,  annually? 

Q.  You  can  put  it  monthly,  if  you  wish.  A.  All  right. 

Q.  How  is  it  invested?  A.  Sir? 

Q.  How  is  it  invested  ?  A.  In  different  securities,  stocks 
and  bonds,  and  in  some  holdings  in  a  building  in  Detroit, 
which  is  managed  by  a  trust  company  in  Detroit. 

Q.  Has  that  been  substantially  your  income  since  the  date 
of  this  separation  agreement?  Yes,  sir. 

Q.  Where  is  your  income  tax  return  filed?  A.  In  North 
Carolina. 

Mr.  Denit :  She  has  not  yet  answered  the  question  about 
annual  income.  Do  you  want  it? 

Mr.  Patterson:  I  told  her  that  it  was  satisfactory  to 
put  it  on  a  monthly  basis. 

812  Q.  You  may  answer  it  at  Mr.  Denit’s  suggestion. 
What  is  your  annual  income?  A.  Around  $2,000  a 

year. 

Mr.  Patterson :  That  is  all. 

Mr.  Denit:.  No  questions,  Mrs.  Boone. 

Examination  by  the  Court. 

The  Court:  There  are  one  or  two  questions  that  I  want 
to  ask  Mrs.  Boone. 
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Q.  Mrs.  Boone,  reference  has  been  made  to  alleged  ef¬ 
forts  by  you  and  your  attorney  to  have  Major  Boone  re¬ 
moved  from  the  Army.  I  understood  you  Friday  to  say 
that  that  suggestion  was  made  by  your  attorney,  Mr.  Mc- 
Gown.  A.  McCown. 

Q.  And  that  you  approved  it,  or  consented  to  it  ?  A.  The 
effort  actually  was  to  present  to  the  military  authorities  a 
means  of  obtaining  Major  Boone’s  presence  in  North  Caro¬ 
lina  in  an  effort  to  have  him  removed  from  trust  funds.  In 
other  words,  it  was  not  an  effort  to  have  him  put  out  of 
the  Army,  but  more  an  effort  to  have  the  trust  funds  se¬ 
cured — 

Q.  Who — is  that  all?  I  do  not  want  to  interrupt.  A. 
Yes,  sir. 

Q.  Did  you  go  to  the  War  Department?  A.  No,  sir. 

Q.  How  did  you  expect  to  accomplish  anything 
813  concerning  the  trust  funds  through  the  Army?  A. 

Major  Boone  has  refused  to  appear  in  court  in  North 
Carolina  in  the  litigation  concerning  the  trust  funds  and 
our  effort  was  to  ascertain  through  the  military  authorities 
whether  or  not  a  leave  might  have  been  granted  to  him  to 
come  to  North  Carolina  to  answer  our  allegations  or  our 
concern  regarding  these  trust  funds. 

Q.  Now,  Friday  when  this  matter  was  referred  to  and  the 
question  was  put  as  to  whether  or  not  efforts  had  been 
made  by  you  to  have  Major  Boone  removed  from  the  Army, 
not  in  those  particular  words,  but  that  was  the  effect  of  it, 
you  said  that  you  were  cognizant  of  the  fact  that  such  ac¬ 
tion  had  been  taken  by  your  attorney  and  it  was  not  taken 
by  you,  but  that  you  consented  to  it,  that  you  would  con¬ 
sent  to  anything  that  would  get  your  children  back.  How 
is  this  present  answer  consistent  with  the  one  you  made  on 
Friday?  A.  I  was  cognizant  of  the  fact  that  my  attorney 
was  coming  to  Washington  to  see  the  military  authorities 
in  reference  to  the  question  as  to  whether  or  not  we  could 
secure  the  presence  of  Major  Boone  at  a  trial  in  North  Ca¬ 
rolina,  and  I  felt  that  by  this  method  the  question  might 
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arise  in  Major  Boone’s  mind,  a  fear,  so  that  he  might  be 
willing  to  offer  me  some  type  of  possible  agreement  so  that 
I  could  have  my  children  or  have  something  to  do  with  my 
children,  at  least. 

814  Q.  What  did  the  question  of  fear  have  to  do  with 
that?  A.  Because  he  always  claimed  that  his  Army 

service  prevented  him  from  appearing  in  court. 

Q.  What  did  that  have  to  do  with  the  children?  The 
Army  has  no  control  over  the  children. 

Mr.  Denit :  She  has  not  claimed  that. 

The  Court :  I  think  that  is  the  effect  of  it. 

Mr.  Denit:  No. 

The  Court :  I  am  trying  to  get  w’hat  she  does  claim. 

Mr.  Denit :  The  suggestion  was  made  to  her  by  counsel 
on  cross  examination  that  she  had  attempted  to  have  her 
husband  removed  from  the  Army,  and  the  lady  answered 
that  she  had  no  feeling  toward  her  husband  and  no  desire 
to  injure  him,  but  that  she  knew  that  these  representations 
that  he  made  about  the  Army  preventing  him  from  going 
to  North  Carolina - 

The  Court :  I  want  to  ask  the  witness,  now,  please : 

Q.  You  said  you  thought — I  understood  you  to  say  that 
you  thought  that  this  conference  with  the  Army  officials 
might  have  some  way  or  open  some  way  of  your  getting 
your  children.  A.  I  have  always  hoped  that. 

Q.  What  understanding  did  you  have  as  to  the  Army 
having  control  of  this  matter  concerning  the  children?  A. 
I  knew  that  they  had  no  direct  control,  but  I  felt  that  if  they 
said  anything  or  asked  Major  Boone  if  he  felt  he 

815  could  go  to  North  Carolina  for  trial  in  these  pending 
and  uncompleted  matters  regarding  finances,  it  was 

conceivable  that  he  might  be  in  fear  that  something  might 
happen  to  him  to  the  extent  that  he  would  make  an  effort 
to  settle  out  of  court  and  make  some  arrangement  to  let 
me  have  my  children. 

Q.  When  was  this  visit  to  the  military  authorities  made  ? 
Mr.  Wellford:  It  was  made - 
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The  Court:  I  am  asking  the  witness. 

A.  I  do  not  know  the  date. 

Q.  About  when?  A.  I  think  about  May  of  1943. 

Q.  That  was  about  the  time  that  this  suit  was  filed  here  ? 
A.  Yes.  I  think  it  was  perhaps  a  little  after.  I  think  this 
suit  was  filed  in  April. 

The  Court:  When  was  the  suit  filed? 

Mr.  Denit:  April. 

By  The  Court: 

Q.  You  understood  that  the  matter  concerning  custody 
of  the  children  was  a  judicial  matter?  A.  Yes,  I  did. 

Q.  And  under  the  control  of  the  Court?  A.  I  knew  that. 

Q.  As  I  understood  your  answer  a  moment  ago, 
816  you  also  understood  that  the  Army  had  no  legal  con¬ 
trol  or  authority  of  any  kind  that  could  dictate  as  to 
the  custody  of  the  children?  A.  Only  in  so  far  as  return¬ 
ing  him  to  North  Carolina.  I  knew  that  as  far  as  custody, 
actual  custody,  they  could  not  take  action. 

Q.  Do  I  understand  that  you  wanted  them  to  assign  Ma¬ 
jor  Boone  down  to  some  Army  position  in  North  Carolina? 
A.  No,  no.  I  wanted  him  returned  for  trial  in  North  Caro¬ 
lina. 

Q.  Wanted  the  Army  to  return  him?  A.  Yes,  sir,  to 
send  him  back  for  trial  in  North  Carolina. 

Q.  You  thought  that  that  might  have  some  effect  on  him? 
A.  I  thought  it  might  affect  his  way  of  feeling. 

Q.  In  what  respect?  A.  That  the  motive,  possibly  of 
fear,  might  lead  him  to  want  to  settle  with  me  in  regard  to 
the  children. 

Q.  Fear  of  what?  A.  Fear  of  some  disapproval  by  the 
military  authorities,  possibly  in  the  ability  not  to  increase 
his  rank  as  quickly  as  they  might,  or  publicity.  I  felt  that 
all  those  things  might  lead  him  to  want  to  give  me  the  chil¬ 
dren. 

The  Court:  Very  well.  That  is  all. 
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Testimony  of  Mrs.  Jean  Laycock 

771  Mrs.  Jean  Laycock. 

By  Mr.  Wellford: 

Q.  Will  you  give  your  full  name,  please?  A.  Mrs.  Jean 
Laycock. 

772  Q.  Where  do  you  live?  A.  Winsted,  Connecticut. 
Q.  Are  you  married?  A.  Yes,  sir. 

Q.  Any  children?  A.  Yes,  sir. 

Q.  How  many?  A.  Two. 

Q.  What  is  your  occupation,  outside  of  housewife?  A. 
I  am  a  practical  nurse. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes, 
sir. 

Q.  Is  she  in  this  court  room  now?  A.  Yes,  sir. 

Q.  Do  you  know  Daniel  Boone?  A.  Yes,  sir. 

Q.  Who  is  he?  A.  Major  Daniel  F.  Boone,  the  father  of 
two  children. 

Q.  Mrs.  Laycock,  when  did  you  first  meet  Mrs.  Boone? 
A.  It  was  around  July  10  of  1939. 

Q.  How  did  it  come  about  ? 

Mr.  Denit:  Just  a  moment.  Is  this  still  part  of  the  so- 
called  proffer? 

Mr.  Wellford:  This  is  not  “so  called.”  This  is  a  wit¬ 
ness  who  will  testify  as  to  the  actions  of  Mrs.  Boone,  start¬ 
ing  in  July  of  1939,  down  to - 

The  Court:  This  is  before  the  decision? 

773  Mr.  Wellford:  Yes. 

Mr.  Denit:  I  think  that  we  are  entitled  to  know 
whether  this  is  or  is  not  a  part  of  the  proffer  that  is  being 
made  to  the  Court. 

The  Court :  I  would  regard  it  as  such  under  the  present 
ruling. 

Mr.  Wellford:  Yes. 

The  Court:  You  are  merely  offering  it  for  the  record 
over  the  objection? 

Mr.  Wellford:  Yes,  sir. 
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The  Court :  I  am  sustaining  the  objection  at  this  time. 

(After  the  question  had  been  repeated  by  the  reporter, 
as  above  recorded:) 

A.  I  phoned  to  her  from  Greensboro — from  High  Point, 
North  Carolina,  and  we  arranged  to  meet  each  other  in  the 
O’Henry  Hotel  in  Greensboro,  in  the  Mezzanine  of  the 
O’Henry  Hotel  in  Greensboro. 

Q.  As  a  result  of  that  meeting,  were  you  employed  by 
her?  A.  Yes,  I  was. 

Q.  Were  you  ever  employed  by  Major  Boone?  A.  I  was 
dually  employed. 

Q.  What  were  your  duties?  A.  I  was  to  be  a  nurse  to 
the  children,  and  report  to  him  any  actions  of  his  wife,  or 
conduct. 

774  Q.  Where  did  you  go  with  the  children,  if  any 
place?  A.  Mrs.  Boone  and  I  motored  to  Tryon,  N. 
C.,  with  the  children. 

Q.  What  date  was  that?  A.  1939,  in  July. 

Q.  What  date?  A.  Around  the  11th  or  12th  of  July. 

Q.  Do  you  know  a  Doctor  Allen  Jervey?  A.  Yes,  I  do. 

Q.  Who  is  he?  A.  He  is  a  prominent  physician  at  Try- 
on,  N.  C. 

Q.  Did  you  ever  see  him  in  Mrs.  Boone’s  home?  A.  Yes, 
I  did. 

Q.  Many  times,  or  once,  or  what?  A.  One  time  I  saw 
him  there,  he  came  to  attend  Doctor  Lightner’s  child, 
Claudia,  for  an  earache. 

Q.  When  was  that?  A.  That  was  in  the  latter  part  of 
July  of  1939. 

Q.  What  happened  that  night,  if  anything,  in  the  house  ? 
A.  Well,  the  little  girl  Claudia  was  upstairs  screaming  with 
pain,  and  as  I  recall  Doctor  Jervey  came  into  the  house  and 
he  sat  down,  and  there  were  several  people  there  of  the 
family,  Doctor  Lightner  and  his  wife  and  Mrs.  Boone — I 
believe  that  was  all — and  he  came  in  and  sat  down  and  they 
had  several  drinks. 
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775  Q.  Who  had  them?  A.  All  of  them — Doctor 
Lightner  and  Mrs.  Boone  and  Doctor  Lightner’s 

wife,  and  I  remember  it  very  distinctly  because  Claudia  was 
upstairs  screaming  with  pain  and  she  just  could  not  con¬ 
tain  herself,  and  he  was  down  there  at  least  10  or  15  min¬ 
utes  before  he  went  to  see  the  children.  He  stayed  around 
an  hour  or  an  hour  and  a  half  in  all,  Doctor  Jervey  did. 

Q.  Was  this  child  Claudia  Lighter’s  daughter?  A.  Yes, 
sir. 

Q.  You  mean  that  he  is  an  M.D.,  don’t  you?  A.  Yes,  sir. 

Q.  Did  he  look  after  his  own  child?  A.  No,  sir. 

Q.  Did  Mrs.  Boone  or  Doctor  Jervey  leave  the  house  that 
evening?  A.  Yes,  sir. 

Q.  About  what  time  was  that?  A.  That  was  about  an 
hour  and  a  half,  as  I  say,  after  he  came.  Mrs.  Boone 
went - 

Q.  Did  they  leave  together?  A.  No,  sir. 

Q.  Did  Doctor  Jervey  come  back  to  the  house?  A.  No, 
sir. 

Q.  Did  Mrs.  Boone  come  back?  A.  No,  sir — later 

776  in  the  evening. 

Q.  What  time  in  the  evening?  A.  Between  11 

and  12. 

Q.  Did  she  come  in  to  see  you?  A.  Yes,  sir;  she  came  into 
my  room  and  woke  me  up. 

Q.  What  did  she  say,  if  anything?  A.  She  said  to  me 
— when  I  went  on  a  case,  I  went  under  my  maiden  name, 
Mary  Root,  and  she  turned  on  the  light  and  awakened  me 
and  the  baby  who  slept  in  a  crib  at  the  foot  of  my  bed,  and 
said  “Mary  Root,  where  do  you  come  from  and  how  did 
you  come  here?  Who  sent  you? 

I  was  so  taken  back,  and  I  said,  “Mrs.  Boone,  if  you 
don’t  trust  me,  I  will  leave  the  case  right  now.”  She  said, 
“No,  Mary,  I  do  trust  you,”  and  she  said  that  she  had  just 
been  caught  nude  in  the  woods  with  Doctor  Jervey  and  did 
not  have  a  stitch  of  clothes  on,  and  two  pictures  had  been 
taken  of  her. 
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Q.  Subsequent  to  that  day,  did  you  see  Mrs.  Boone  do 
any  drinking  around  the  house?  A.  Oh,  yes,  sir. 

Q.  How  often?  A.  Several  times  I  have  seen  her  drink 
beer  and  liquor.  The  very  day  the  picture  was  taken,  we 
drove  to  Landrum,  S.  C.,  and  she  got  liquor  at  the  store. 

Q.  How  much  did  she  get?  A.  I  won’t  say  for 

777  sure.  I  am  not  acquainted  with  quantities. 

Q.  Did  there  come  an  occasion  of  time  after  that 
when  she  went  out  again  with  Doctor  Jervey?  A.  Oh,  yes, 
sir. 

Q.  When  was  that?  A.  Several  times.  I  don’t  think 
she  went  out  together  with  Doctor  Jervey.  And  the  only 
thing  she  would  wear  was  a  dress. 

Q.  You  mean  that  the  only  thing  that  she  would  have  on 
would  be  an  outside  dress?  A.  Yes,  sir.  In  fact,  I  re¬ 
member  one  dress  distinctly,  sir.  She  had  a  dress  with  a 
zipper  in  front.  She  said  “I  am  going  to  wear  this  dress 
tonight  because  it  will  be  easier  to  get  back  on  if  any  one 
tries  to  take  a  picture  of  us.” 

Q.  When  did  you  leave  the  home  of  Mrs.  Lightner?  WTiat 
date?  A.  I  believe  that  it  was  around  September  10,  of 
1939. 

Q.  How  long  was  that  after  Mrs.  Boone  had  gone  out 
with  Doctor  Jervey  the  last  time?  A.  She  was  out  that 
night  with  him. 

Q.  WTiat  happened  that  night  to  cause  you  to  leave?  A. 
It  was  necessary  for  me  to  leave  the  case  at  that  time  be¬ 
cause  I  was  pregnant  myself,  and  I  called  Major  Boone 
and  told  him  that  he  would  have  to  arrange  for  another 
nurse  to  come  on  the  case. 

Q.  Did  you  tell  him  where  Mrs.  Boone  was  that 

778  night?  A.  Yes. 

Q.  Did  he  come  to  the  house  that  night?  A.  Yes, 
sir. 

Q.  What  did  he  bring  with  him,  if  anything?  A.  He 
brought  some  clothes  of  Mrs.  Boone  and  a  newspaper  from 
Winston-Salem. 
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Q.  Where  were  the  children  ?  A.  They  were  in  the  house 
with  me.  Penny  was  in  my  room,  and  Daniel  in  Mrs. 
Boone’s  room. 

Q.  Did  Major  Boone  leave  the  children  there?  A.  No, 
sir,  he  took  them  with  him. 

Q.  Did  Mrs.  Boone  ever  discuss  with  you  a  man  by  the 
name  of  Bill  Pashley?  A.  Oh,  yes,  sir. 

Q.  What  did  she  say  about  him?  A.  Bill  Pashley,  she 
went  to  the  World’s  Fair  with  him  in  New  York  and  he 
bought  her  a  train  ticket  from  New  York  to  Winston-Sa¬ 
lem,  I  believe,  and  she  was  at  the  Lafayette  Hotel  with  him. 

Q.  Did  she  ever  discuss  a  man  by  the  name  of  Turner 
Jones?  A.  Yes. 

Q.  WTiat  did  she  say  about  him?  A.  She  received  a  let¬ 
ter  from  Turner  Jones,  and  from  Mr.  Pashley,  too. 

779  Q.  Did  any  of  those  two  ever  telephone  to  Mrs. 
Boone  at  her  residence?  A.  Yes,  sir. 

Q.  Did  you  hear  the  conversation?  A.  Yes,  I  heard 
parts  of  it. 

Q.  What  was  the  nature  of  the  conversation?  A.  Well, 
she  asked  them  to  come  down  to  the  house,  and,  as  I  say, 
I  had  seen  a  letter  that  she  received  from  Turner  Jones. 

Q.  Did  she  ever  speak  to  you  about  leaving  anything  in 
the  room  of  any  of  these  men?  A.  Yes,  in  the  room  of 
Turner  Jones  at  the  Chatham  Hotel  in  New  York  City. 

Q.  What  did  she  say?  A.  She  said  that  she  left  her 
gloves  there  and  asked  him  if  she  could  come  up  to  the 
room  with  him  after  that.  He  said  he  would  bring  them 
down,  and  she  said  she  would  rather  go  up  after  them.  She 
referred  to  him  as  “The  Wolf,”  because  of  his  violent  love- 
making. 

Q.  Did  she  ever  mention  Bob  Williams?  A.  Yes.  In 
fact,  I  think  she  invited  him  to  go  game  hunting  at  Pisgah 
National  Forest.  She  also  sent  him  a  little  animal,  I  believe 
a  horse  or  deer. 

Q.  Did  she  receive  letters  from  these  men  frequently? 
A.  Yes,  she  received  letters  and  wrote  letters  f re- 

780  quently  to  men. 
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Q.  Did  she  show  you  these  letters  that  she  received? 
A.  Yes,  sir. 

Q.  Did  you  ever  hear  her  mention  Bob  Burnett?  A.  Yes, 
sir.  He  was  a  son — in  fact,  he  came  to  dinner  one  night  at 
the  house,  and  I  served  the  dinner.  About  a  week  before 
she  obtained  a  maid.  I  also  did  the  cooking,  and  I  told 
her  that  I  would  do  that  if  it  was  just  simple  meals,  and 
one  night  she  had  Bob  Burnett  come  to  dinner  and  I  served 
the  meal.  It  was  out  on  the  side  porch  overlooking  the 
mountains,  and  I  had  a  full  view  from  the  kitchen  and  living 
room,  and  during  the  course  of  the  meal  she  would  feed  him 
with  her  fork  and  he  would  feed  her  with  his  fork,  and  after 
the  meal  they  went — after  the  main  course  they  went  out 
on  the  stone  steps,  piazza,  and  she  sat  in  his  lap  and  would 
feed  him  with  a  spoon,  and  afterwards  in  the  living  room 
he  would  sit  in  her  lap,  and  they  made  rather  a  game  of  it. 
They  took  a  walk  in  the  woods  and  came  back  and  went  to 
the  guest  house  and  were  there  for  about  an  hour. 

Q.  This  Bob  Burnett,  is  he  the  son  of  the  Minister  Bur¬ 
nett  in  Tryon?  A.  Yes,  sir. 

Q.  Did  you  ever  hear  her  speak  of  Frank  Gallagher?  A. 
Yes,  sir.  Frank  Gallagher  came  from  Mintsfield,  S.  C.  He 
was  a  traveling  salesman,  and  she  loaned  him  her  car.  One 
time  finally  she  heard  from  him  and  he  told  her  to 
781  to  meet  him  at  a  place  in  a  hotel  and  she  went  up 
there  and  met  him  there. 

Mr.  Denit:  Wait  just  a  moment.  I  submit  that  under 
the  proffer  you  are  still  limited  to  rules  of  evidence. 

The  Court:  Yes,  I  see  your  point. 

Mr.  Wellford:  She  said  that  this  is  what  Mrs.  Boone 
told  her. 

The  Court:  I  do  not  know  that  she  said  that. 

Mr.  Wellford:  That  is  what  I  understood.  If  that  is 
not  so - 

Q.  Did  Mrs.  Boone  tell  you  these  things?  A.  Yes,  sir. 
She  treated  me  as  a  sister,  her  confident. 
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Q.  Did  she  ever  speak  to  you  in  regard  to  a  man  by  the 
name  of  Frank  Gibbons?  A.  Yes,  sir.  He  came  to  the 
house  and  he  stayed  the  majority  of  the  night,  until  5  in 
the  morning,  came  there  after  a  wedding  party  one  night. 
Mrs.  Boone  had  luncheon  for  the  bride — I  don’t  remember 
who  she  was — and  that  afternoon — it  was  late  afternoon — 
a  party  of  young  men  and  girls  came  to  the  house  and  they 
threw  a  party  at  the  guest  house  and  also  had  it  at  the 
main  house  and  they  rolled  up  the  rugs  in  the  living  room 
and  the  majority  of  the  guests  left  around  12  or  1  o’clock, 
but  Frank  Gibbons  stayed  there  until  5  o’clock  in  the  morn¬ 
ing  and  I  saw  him  kiss  her 'in  the  door  of  the  guest  house. 

Q.  Where  they  in  this  guest  house  alone,  Mr.  Gib- 
782  bons  and  Mrs.  Boone?  A.  Yes,  sir. 

Q.  Were  the  lights  on  or  out?  A.  They  were  out, 
sir. 

Q.  Did  she  ever  speak  to  you  about  a  man  named  Johnny 
Johnson?  A.  Yes,  sir.  He  was  a  sewer  inspector. 

Q.  WTaat  did  she  say  to  you  about  him?  A.  Johnny  John¬ 
son  was  a  sewer  inspector  from,  I  think,  North  Carolina, 
Durham,  N.  C.,  and  he  came  to  the  house  and  played  tennis 
with  her  and  they  went  out  in  the  evening.  She  came  back 
to  the  house  around  10  and  changed  into  a  bathing  suit,  and 
she  came  back  around  12  midnight  and  we  were  talking  to 
each  other  and  she  said  “I  did  not  get  near  the  water.” 

Q.  Were  all  of  these  occurrences  around  while  you  were 
there,  between  July  12  and  November  of  1939?  A.  That 
November,  sir,  is  September. 

Q.  Was  Major  Boone  present  at  any  time  these  things  oc¬ 
curred?  A.  He  came  to  the  house  one  week-end  about  two 
weeks  after  I  came  there  and  asked  me  how  things  were 
going,*  how  the  children  were.  He  always  wanted  every¬ 
thing  for  the  children.  If  I  needed  anything,  any  medica¬ 
tion — 

Mr.  Denit:  Wait  just  a  moment.  This  is  not  responsive 
at  all. 

The  Court:  No. 
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Mr.  Wellford:  Cross  examine. 

Mr.  Patterson:  No  questions. 

Mr.  Denit :  No,  your  Honor,  we  do  not  think  we  can  cross 
examine. 

Mr.  Wellford:  I  think  that  under  your  Honor’s  ruling 
they  have  a  perfect  right  to  cross  examine. 

The  Court:  That  is  up  to  counsel.  I  myself  see  no  ob¬ 
jection  to  it. 

Mr.  Shipman:  We  understand  that  all  this  is  under  a 
proffer. 

The  Court:  I  want  you  to  understand,  and  I  think  you 
do,  that  I  would  have  no  objection  to  cross  examination. 

Mr.  Denit:  Yes,  I  understand  that  your  Honor  has  no 
objection  to  it,  and  feels  that  way,  but  I  do  not  think  that 
we  should  run  the  risk  of  making  something  relevant  that 
we  do  not  think  is  relevant. 

The  Court:  Very  well;  that  is  a  matter  for  you  to  be 
the  judge  of. 

Testimony  of  Eugene  H.  Laycock 

Eugene  H.  Laycock. 

784  By  Mr.  Wellford: 

Q.  What  is  your  full  name,  please?  A.  Eugene  H. 
Laycock. 

Q.  Where  do  you  live?  A.  Pleasant  Valley,  Conn. 

By  Mr.  Denit : 

Q.  Is  that  the  name  of  a  town,  or  what?  A.  That  is  the 
section  we  live  in,  4  miles  from  Winsted,  Conn. 

By  Mr.  Wellford: 

Q.  What  is  your  business,  Mr.  Laycock?  A.  I  am  with 
the  Carateen  Company  in  Winsted. 

Q.  Do  you  know  Major  Daniel  F.  Boone?  A.  I  do. 
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Q.  Do  you  see  him  in  the  court  room  here?  A.  Yes,  sir. 
Q.  Is  this  the  gentleman  here  (indicating)?  A.  That 
is  he. 

Q.  Do  you  know  Mrs.  Boone,  Mrs.  Daniel  F.  Boone,  his 
wife?  A.  Yes,  sir. 

Q.  Do  you  see  her  in  this  court  room?  A.  Yes,  sir. 

Q.  Where  is  she?  A.  In  the  black  dress  with  the 

785  white  collar,  and  little  black  hat. 

Q.  When  is  the  first  time  you  met  Mrs.  Boone? 

A.  The  first  time  I  met  her  was - 

Mr.  Wellford:  Strike  that  question;  I  will  ask  another. 
Q.  How  did  you  become  acquainted  with  Mrs.  Boone  ?  A. 
Mrs.  Boone  came  to  Mr.  Boone’s  office  in  Winston-Salem 
and  offered  me  $50.  if  I  would  go  talk  with  her  lawyers. 

Q.  When  was  that?  A.  That  was  in  May  of  1940. 

Q.  Had  you  talked  to  her  prior  to  that  time?  A.  No,  I 
had  not. 

Q.  And  she  came  into  Major  Boone’s  office  at  Winston- 
Salem?  A.  That  is  correct. 

Q.  Where  was  Major  Boone?  A.  I  think  he  was  in  Wash¬ 
ington  at  the  time. 

Q.  What  did  Mrs.  Boone  talk  to  you  about  on  that  occa¬ 
sion  ?  A.  She  told  me  she  wanted  to  keep  the  children,  how 
bad  she  felt  about  what  had  happened,  and  wanted  me  to 
talk  to  her  lawyers. 

Q.  You  say - 

Mr.  Denit:  Pardon,  but  is  this  all  still  in  the  proffer? 
Mr.  Wellford:  I  think  you  understand  that. 

786  Mr.  Denit :  I  want  to  know. 

The  Court :  I  understand  it  is. 

Mr.  Wellford:  Yes. 

Q.  What  did  she  tell  you  about  this  offer  you  speak  of? 
A.  She  would  arrange  to  have  some  one  have  me  meet  her 
lawyers. 

Q.  For  what?  A.  To  talk  with  them. 

Q.  Did  she  offer  you  any  money?  A.  $50. 

Q.  Did  she  pay  you  any  money?  A.  $50. 
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Q.  Did  you  go  to  see  her  lawyers?  A.  I  did. 

Q.  Who  were  they?  A.  Mr.  McCown  and  Mr.  Shipman. 
Q.  Where  ?  A.  In  the  King  County  Hotel  in  Greensboro. 
Q.  Did  you  have  a  conference  with  them?  A.  I  did. 

Q.  What  did  they  say  to  you  in  regard  to  Mrs.  Boone’s 
case?  A.  They  asked  me  numerous  questions  about  Mr. 
Boone  and  tried  to  get  me  to  swear  that  he  was  not  treating 
the  children  right  and  that  the  estate  had  not  been 

787  handled  correctly,  to  which  I  did  not  swear  because 
I  knew  different. 

Q.  What  else  did  they  say,  if  anything?  A.  They  asked 
me  if  I  •would  consider  leaving  the  State  so  that  I  would 
not  be  able  to  testify  for  Major  Boone,  that  they  had 
planned  to  start  an  action  to  get  the  children. 

Q.  Did  they  make  you  an  offer?  A.  Yes. 

Q.  When  I  say  “they,”  if  it  was  either  one,  don’t  say 
“they”.  A.  Mr.  McCown  did. 

Q.  Who?  A.  Mr.  McCown. 

Q.  He  made  you  an  offer?  A.  Yes.  If  I  would  leave  the 
State  I  was  to  get  $500  in  all,  of  which  I  had  gotten  $50,  and 
he  handed  me  $100  there. 

Q.  WIio?  A.  Mr.  McCown. 

Q.  Cash?  A.  Cash. 

Q.  Did  they  discuss  with  you  the  picture  that  had  been 
taken  of  Mrs.  Boone  ?  A.  I  think  that  during  the  conversa¬ 
tion  he  said,  “As  we  know,  you  took  the  picture.” 

Q.  Did  you  take  the  picture?  A.  Yes,  I  did. 

788  Q.  And  as  a  result  of  that,  did  you  leave  the  State  ? 
A.  I  left  the  State,  yes,  sir. 

Q.  Where  did  you  go?  A.  I  went  to  Pittsfield,  Mass. 

Q.  I  hand  you  a  photostatic  copy  of  a  letter  and  ask  you 
if  that  is  a  copy  of  a  letter  that  you  wrote?  A.  Yes,  sir, 
it  is. 

Mr.  Wellford:  I  wish  to  offer  this  in  evidence.  I  would 
like  to  read  it  to  the  Court. 

Mr.  Denit:  Where  is  the  original? 
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Mr.  WeUford:  I  think  that  I  have  the  original  here,  Mr. 
Denit,  and  would  be  glad - do  you  wish  to  see  the  photo¬ 

static  copy? 

(After  handing  the  photostat  to  Mr.  Denit:) 

Q.  Mr.  Laycock,  I  show  you  the  original  of  the  photo¬ 
static  copy  and  ask  if  that  is  your  letter?  A.  Yes,  sir,  it  is. 

Mr.  Wellford:  I  would  like  to  offer  this  in  evidence. 

(Letter  referred  to  marked  Plaintiff’s  Exhibit  G.) 

Q.  This  $100  was  given  you  in  Greensboro,  I  believe  you 
said?  A.  That  is  right. 

Q.  It  was  out  of  the  presence  of  Mr.  Shipman? 
789  A.  It  was. 

Q.  He  was  not  present?  A.  No,  sir. 

Q.  Mr.  Laycock,  would  you  describe  how  it  came  about 
that  you  took  the  picture  which  is  Exhibit  B?  Would  you 
describe  to  the  Court  how  it  came  about  that  you  took  that 
picture?  A.  Mr.  Boone  and  I  were  in  Tryon,  and  Mrs. 
Laycock,  my  wife,  was  at  the  estate,  the  Lightner  estate. 
She  called  us  and  told  us  that  Doctor  Jervey  planned  to 
come  up  and  see  Mrs.  Boone  and  possibly  go  out  that  eve¬ 
ning.  Doctor  Jervey  came  about  9:20.  They  came  out, 
Doctor  Jervey  in  his  car  and  Mrs.  Boone  had  her  brother’s 
car,  a  1937  four-door  Plymouth.  Mr!  Boone  and  I  followed 
them.  They  went  possibly  half  to  three-quarters  of  a  mile 
from  the  main  entrance  to  the  estate,  and  he  parked  his  car 
and  the  two  of  them  got  in  her  brother’s  car.  She  was 
driving.  We  followed  them  out  to  what  is  called  the  hunt¬ 
ing  country  at  the  edge  of  Tryon,  possibly  three  and  a  half 
miles,  and  they  pulled  off  to  the  left  of  the  road  and  went 
up  a  little  road  into  the  woods,  about  15  feet  off  the  main 
highway,  and  stopped. 

Mr.  Boone  and  I  went  up  the  road  and  turned  around  and 
came  back  and  they  were  still  there.  We  went  then  to 
Tryon  and  got  a  friend  of  his — I  do  not  recall  his  name 
right  now — to  follow  my  car  and  we  went  back  out  there 
where  they  were  parked  to  see  if  they  were  still  there.  They 
were. 
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790  I  got  out  of  my  car,  went  up  back  of  the  car  they 
were  parked  in,  and  the  back  door  was  open  on  the 

righthand  side.  I  flashed  a  light,  and  she  was  naked,  had 
no  clothes  on.  He  had  his  head  in  her  lap.  I  snapped  the 
camera  and  ran  back  down  and  met  the  other  car  and 
went  on. 

Q.  Mr.  Laycock,  did  you  ever  see  Mr.  McCown  in  Wins¬ 
ton  Salem  with  Mrs.  Boone?  A.  Yes,  sir. 

Q.  When  was  that.  A.  I  saw  him  with  her  the  night — 
the  latter  part  of  December,  1939.  Mrs.  Boone  had  two  days 
to  visit  the  children  that  she  was  allowed  in  the  separation 
agreement.  Mr.  McCown  brought  her  out  to  the  Twin 
Castle  Apartment  where  Mr.  Boone  was  keeping  the  chil¬ 
dren  at  the  time ;  he  had  an  apartment  there,  and  they  went 
in  around  4 :30  or  quarter  of  5  in  the  afternoon,  and  when 
they  came  out  Mr.  Boone  and  I  were  standing  near  the  gar¬ 
age.  About  a  quarter  after  5  they  got  in  Mr.  McCown ’s 
car — 

Q.  Who  did  ?  A.  Mrs.  Boone  and  Mr.  McCown,  and  they 
stayed  there  a  few  minutes  kissing  and  had  their  arms 
around  each  other,  and  they  drove  off.  Major  Boone  and  I 
followed  them,  went  out  through  East  Winston,  out  past  the 
intersection  to  the  Reedsville  Road  on  the  Greensboro  High¬ 
way. 

Shortly  after  that  they  stopped  on  the  righthand 

791  side  of  the  road,  pulled  off  the  main  road.  We  passed 
them  and  went  down  the  road  possibly  a  quarter,  al¬ 
most  half  a  mile  and  parked  his  car,  got  out  and  walked 
back  around  through  the  field  and  came  on  up  behind  the 
car. 

When  we  got  up  close  to  the  car,  we  could  see  that  they 
were  both  sitting  on  the  righthand  side,  not  on  the  driver’s 
side,  the  same  side  that  we  were  standing  on  in  the  rear.  She 
was  sitting  on  his  lap  looking  back  toward  the  back  of  the 
car  facing  us,  and  we  felt  that  they  saw  us  so  we  started 
leaving  and  they  left. 
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Q.  Did  you  have  any  intention  of  not  helping  Major 
Boone  if  he  needed  you  as  a  witness  in  this  case? 

Mr.  Denit:  We  object  to  that. 

A.  I  certainly  did  not. 

Mr.  Denit:  The  intention  of  this  witness  certainly  can¬ 
not  have  anything  to  do  with  this  case. 

Mr.  Wellford:  It  surely  can.  If  a  man  comes  up,  a  man 
is  employed  to  do  something — and  the  police  do  it  every 
day;  they  got  out  and  hand  money  to  some  one  to  buy  nar¬ 
cotics  and  things  and  then  turn  around  and  lock  them  up. 
You  have  to  meet  fire  with  fire,  and  I  think  that  it  is  a  proper 
question  to  ask  him;  and,  furthermore,  you  will  have  a 
right  to  cross  examine  him. 

The  Court :  If  it  comes  in  under  my  ruling,  I  have  done 
all  that  I  can  do,  if  it  is  a  part  of  the  proffer.  If  it  is  in¬ 
dependent  of  that,  I  do  not  see  why  I  should  rule. 

792  Mr.  Denit :  I  think  that  we  ought  to  know. 

The  Court:  Is  it  under  the  pro ffer? 

Mr.  Wellford:  Yes,  it  is  a  part  of  the  proffer. 

The  Court :  I  suppose  I  do  not  have  much  to  do  with  it. 

Mr.  Denit:  I  think  your  Honor  does. 

Mr.  Wellford:  You  cannot — 

The  Court:  Let  us  hear  from  Mr.  Denit. 

Mr.  Denit:  Even  if  evidence  is  proffered,  it  must  be 
legally  competent  and  legally  admissible  evidence  on  some 
theory  of  law.  Now,  the  intention  of  a  witness  toward  an 
employer  has  nothing  whatever  to  do  with  the  state  of  mind 
of  Mrs.  Boone,  her  character  or  qualifications  to  have  these 
children  either  before  or  since  the  North  Carolina  decree 
and  Judge  Bailey’s  decree;  and,  furthermore,  you  cannot 
just  throw  in  bodily  anything  that  you  want  under  the 
theory  of  a  proffer  and  then  undertake  later  to  take  advan¬ 
tage  of  it,  on  the  theory  that  it  is  in  the  record. 

The  Court:  Well,  of  course,  what  these  people  take  ad¬ 
vantage  of  is  a  matter  for  the  future.  I  cannot  easily  con¬ 
trol  that  at  the  present  time. 
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Mr.  Denit:  Your  Honor  could  not  admit,  under  the 
theory  of  a  proffer,  pure  hearsay. 

The  Court:  No.  I  think  that  where  it  is  clearly  inad¬ 
missible  under  the  rule,  that  I  will  have  an  opportunity  to 
rule  upon  it  and  act  upon  it. 

793  Mr.  Denit:  I  say  that  this  is  clearly  inadmissible. 

The  Court :  First  let  me  hear  the  question. 

Mr.  Wellford:  I  might  say  this  to  the  Court — 

The  Court :  Let  me  get  the  question  first. 

(The  question  was  then  repeated  by  the  reporter  as  above 
recorded.) 

The  Court:  What  time  do  you  refer  to? 

Mr.  Wellford:  At  the  time  that  this  money  was  given 
by  Mrs.  Boone  and  Mr.  McCown  as  he  testified  for  him  to 
leave  the  State.  No  one  in  the  world  would  know  better — 

The  Court :  I  think  that  may  go  in.  It  seems  to  me  that 
it  has  to  do  with  the  witness’s  attitude  with  respect  to  what 
apparently,  if  his  testimony  is  true,  was  an  attempt  to  bribe 
and  corrupt  him. 

Objection  overruled. 

(Question  again  read  by  the  reporter,  as  follows:) 

Q.  Did  you  have  any  intention  of  not  helping  Major 
Boone  if  he  needed  you  as  a  witness  in  this  case? 

Mr.  Wellford:  At  the  time  you  accepted  this  money  from 
Mr.  McCown  and  Mrs.  Boone. 

A.  I  had  every  intention  of  helping  him. 

•  ••••••*•• 

Testimony  of  William  D.  Parriss. 

794  William  D.  Parriss 
By  Mr.  Wellford: 

Q.  Your  full  name,  please?  A.  William  D.  Parriss. 

Q.  Where  do  you  live,  Mr.  Parriss?  A.  I  live  in  Spar¬ 
tanburg. 
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Q.  Where?  A.  Route  1. 

Q.  South  Carolina?  A.  Yes,  sir. 

795  Q.  Do  you  know  Major  Daniel  F.  Boone?  A.  Yes, 
sir. 

Q.  Do  you  know  Martha  Lightner  Boone?  A.  Yes,  sir. 
Q.  How  long  have  you  known  Mr.  and  Mrs.  Boone?  A. 
Ever  since  1933. 

Mr.  Wellford:  This  is  proffered  testimony,  too,  if  your 
Honor  please.  This  witness’s  testimony  is  proffered. 

The  Court:  Very  well.  It  will  be  so  understood. 

By  Mr.  Wellford: 

Q.  How  did  you  come  to  meet  them?  A.  Through  being 
employed  by  Mrs.  Frances  M.  Lightner. 

Q.  You  were  employed  by  the  father  of  Mrs.  Boone?  A. 
Yes.  sir. 

Q.  What  was  your  position  with  them  ?  A.  Caretaker  of 
the  estate,  and  general  utility. 

Q.  Do  you  know  Doctor  Allen  Jervey?  A.  Yes,  sir. 

Q.  Who  is  he?  A.  He  is  a  physician  in  Tryon,  St.  Luke 
Hospital. 

Q.  Did  you  ever  see  him  in  the  Lightner  home  in  Tryon? 
A.  Yes,  sir. 

Q.  Did  you  ever  see  him  with  Mrs.  Boone?  A.  Yes,  sir. 
Q.  When?  A.  Different  times. 

796  Q.  When  was  the  first  time  you  saw  them  together? 
A.  After  the  death  of  Mr.  and  Mrs.  Lightner. 

Q.  Where  was  this?  A.  There  at  the  home. 

Q.  Where  were  they?  A.  I  saw  them  on  different  occa¬ 
sions  drinking  beer  there  in  the  living  room. 

The  Court:  Talk  a  little  louder. 

The  Witness:  I  saw  them  on  different  occasions  drink¬ 
ing  beer  there  at  the  home. 

By  Mr.  Wellford: 

Q.  Was  that  frequently,  or —  A.  Yes,  sir. 

Q.  Did  you  ever  see  them  outside  of  the  house  together? 
A.  Yes,  sir. 
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Q.  Where  was  that?  A.  One  time  at  the  entrance  to  the 
gate— 

Q.  Gate  to  what?  A.  To  the  estate.  I  was  coming  from 
the  mail  box  in  the  city,  so  they  saw  me  coming  across  the 
railroad  in  my  car  and  turned  off  and  went  up  behind  a  big 
barn  up  there.  So  I  went  out  to  see  about  a  horse  I  had 
up  there,  and  they  were  sitting  in  the  car. 

Q.  Just  sitting  there  talking?  A.  Yes. 

797  Q.  Did  you  ever  see  them  after  that  together?  A. 
Yes,  sir. 

Q.  Where?  A.  I  saw  them  at  the  estate  different  times 
drinking,  and  then  I  saw  them  out  on  the  road  parked  at 
different  times. 

Q.  Did  you  ever  see  them  hugging  or  kissing  each  other? 
A.  Yes,  sir. 

Q.  When  was  that  ?  A.  I  do  not  know  the  date  exact,  but 
it  was  during  1939.  I  was  coming  from  my  house,  going 
back  to  work  at  noon,  and  they  were  sitting  at  the  lower 
end  of  the  garden.  So  I  pulled  the  car  up  to  them  and  I 
blowed  the  horn  before  she  got  out,  and  he  had  his  hat 
laying  on  the  back  seat.  They  were  kissing.  He  had  her 
in  his  arms.  So  she  swung  on  the  fender  on  my  car  and 
rode  up  to  the  house. 

Q.  Did  you  ever  see  them  at  any  other  time?  A.  Yes, 
sir. 

Q.  When  was  that?  A.  I  saw  them  on  the  Lake  Lanier 
Road,  south  of  Tryon. 

Q.  What  year  was  this?  A.  Same  year,  1939. 

Q.  What  was  their  position  then?  A.  He  had  his  arms 
around  her,  and  they  were  sitting  there  talking. 

798  Q.  Did  you  ever  see  Mrs.  Boone  drunk?  A.  Yes, 
sir. 

Q.  Many  times,  or  few?  A.  A  good  many  times. 

Q.  Where?  A.  One  time  I  was  at  the  barn,  was  working 
down  there,  and  she  came  down,  wanted  me  to  saddle  her 
horse  up  to  take  a  ride.  While  I  was  fixing  the  horse  up 
she  just  fell  away  drunk  on  the  floor  and  flat  on  her  back. 
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I  got  the  horse  ready,  and  she  wanted  to  ride.  I  said, 
1 1  You  cannot  ride  a  horse  like  that.  ’  ’  She  said, 4 4 1  am  going 
to  try  it;  I  don’t  give  a  damn” — that  is  the  words  she 
brought  out,  and  I  picked  her  up  and  helped  her  get  on  the 
horse,  so  she  went  riding  a'wav. 

Q.  Did  she  ever  threaten  you?  A.  Yes,  sir. 

Q.  When  was  this? 

Mr.  Denit:  Please  refrain  from  leading  this  witness  any 
more.  I  think  we  are  entitled — 

Mr.  Wrellford:  I  don’t  know  hovr  I  can  ask  a  question 
other  than  ask  if  she  ever  threatened  him.  That  surely  is 
admissible. 

The  Court:  I  think  that  question  is  proper,  calling  the 
attention  of  the  witness  to  an  episode. 

(After  the  question  was  repeated  by  the  reporter,  as 
above  recorded:) 

799  A.  This  threat? 

Q.  Yes.  A.  It  was  in  1939. 

Q.  WThat  did  she  say?  A.  She  said  if  I  took  the  stand  or 
ever  swore  against  her  for  Dan  Boone,  I  would  suffer,  and 
if  I  did  not  live  to  suffer  she  wrould  see  that  my  family  did. 

Q.  After  the  death  of  Mr.  and  Mrs.  Lightner — do  you 
know  when  Mr.  Lightner  died?  A.  Yes,  sir. 

Q.  WLen  was  that?  A.  On  the  7th  day  of  December 
1938. 

Q.  Had  his  wife  died  prior  to  that?  A.  Yes,  sir. 

Q.  Do  you  know  who  the  executor  of  the  estate  was? 
A.  Yes,  sir. 

Q.  Who?  A.  Major  Daniel  F.  Boone. 

Q.  Were  you  employed  after  the  death  of  Mr.  Lightner? 
A.  Yes,  sir. 

Q.  By  whom  ?  A.  By  the  executor. 

Q.  Was  the  house  closed?  A.  Yes,  sir. 

800  Q.  WTho  had  the  keys  to  that  house?  A.  I  did. 

Q.  Do  you  know  an  attorney  by  the  name  of  Mc- 
Cown  in  Tryon?  A.  Yes,  sir. 
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Q.  R.  M.  McCown?  A.  Yes,  sir. 

Q.  Or  M.  R.,  I  believe  it  is.  Do  you  see  him  in  this  court 
room  today?  A.  Yes,  sir. 

Q.  Did  you  ever  see  him  in  the  Lightner  home —  A.  Yes, 
sir. 

Q.  Wait  a  minute  now — after  the  death  of  Mr.  Lightner? 
A.  Yes,  sir. 

Q.  Who  was  with  him?  A.  Mrs.  Boone. 

Q.  How  did  he  get  the  keys  to  the  house  ?  A.  She  wanted 
the  keys  to  go  in,  and  I  refused  to  turn  them  over,  and  she 
threatened  me  if  I  did  not. 

Q.  What  did  she  say?  A.  She  said  that  I  would  be  put 
out  of  the  house  and  I  would  have  no  job  and  I  would  have 
to  get  out. 

Q.  Did  you  turn  the  keys  over  to  her?  A.  Yes,  sir. 

801  Q.  And  she  and  McCown  went  in  the  house?  A. 
Yes,  sir. 

Q.  How  long  did  they  stay  there  ?  A.  Some  30  minutes, 
I  guess,  or  perhaps  longer.  I  won’t  say  exactly. 

Q.  Did  you  have  occasion  to  see  them  inside  the  house? 
A.  Yes,  sir. 

Q.  How  did  that  come  about?  A.  Well,  I  had  to  close 
the  basement  of  the  house  by  the  big  living  room,  or  bed¬ 
room  rather.  I  went  around  to  close  that  and  came  back, 
and  I  saw  through  the  light  of  the  window.  The  shade  was 
something  like  most  half  way  up,  the  shade  over  the  win¬ 
dows,  and  I  seen  in  the  room.  With  all  the  sunshine 
through,  the  room  was  very  light. 

Q.  What  did  you  see?  A.  I  saw  them  standing  there. 

Q.  What  were  they  doing?  A.  He  had  his  arm  around 
her  neck. 

Q.  How  was  she  dressed?  A.  Well,  she  had  most  of  her 
clothing  on,  but  she  was  not  fully  dressed,  but  riding  pants. 
She  had  changed  in  the  room. 

802  Q.  Coming  down  to  December  of  1940,  did  you  have 
occasion  to  have  a  discussion  with  Mr.  McCown?  A. 


1940? 
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Q.  About  your  own  home?  A.  Yes,  sir. 

Q.  What  was  it?  A.  Well,  he  told  me  that  I  would  have 
to  get  out;  that  if  I  didn’t  get  out  he  wras  going  to  charge 
me  $15  a  month  rent,  but,  he  says,  “I  don’t  want  you  to 
stay.  You  have  got  to  get  out;”  and  had  the  water  and 
lights  cut  off. 

•  ••••••*•• 

Testimony  of  Mrs.  Psyche  Frederick. 

819  Mr.  Wellford :  Now,  if  your  Honor  please,  I  would 
like  to  offer  in  evidence  and  have  it  read  the  deposi¬ 
tion  of  Mrs.  Psyche  Frederick, 

253  Washington,  D.  C., 

Saturday,  October  9, 1943. 

254  Mrs.  Psyche  Frederick 
By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  would  you  give  your  full  name  and 
address,  please?  A.  Mrs.  Psyche  Frederick;  Cambridge, 
Massachusetts. 

Q.  Mrs.  Frederick — 

Mr.  Cox:  Is  that  your  full  address? 

The  Witness :  No ;  No.  22  DeWrolf  Street,  Cambridge. 

By  Mr.  Wellford: 

Q.  Are  you  acquainted  with  Martha  Lightner  Boone?  A. 
I  am. 

Q.  Do  you  know’  where  she  lives?  A.  I  do. 

Q.  W7here?  A.  In  Tryon,  North  Carolina. 

Q.  Are  you  acquainted  writh  Dqniel  F.  Boone?  A.  I  am. 
Q.  Do  you  know’  where  he  lives?  A.  I  do. 

255  Q.  WTaen  did  you  first  meet  Major  Boone?  A.  In 
January,  1943. 
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Q.  Where?  A.  At  his  home  on  16th  Street,  in  Wash¬ 
ington. 

Q.  How  did  it  come  about  that  you  made  the  acquaintance 
of  Major  Boone?  A.  I  was  paying  a  visit  to  Commander 
and  Mrs.  Earl,  who  were  old  friends  of  mine,  and  they  lived 
at  Arlington,  Virginia,  and  worked  here,  and  we  called  on 
the  Major  one  afternoon  at  the  Major’s  home. 

Q.  Mrs.  Frederick,  have  you  ever  been  in  Tryon,  North 
Carolina,  and  in  the  home  of  Martha  Lightner  Boone?  A. 
I  have. 

Q.  When  was  that?  A.  The  first  time  I  was  there  was 
January  23  of  this  year. 

Q.  1943?  A.  1943. 

Q.  Have  you  ever  been  there  since  that?  A.  I  went  there 
subsequently,  on  the  following  Wednesday,  I  guess. 

Q.  Wednesday  following  the  23d  of  January?  A.  That 
is  right. 

Q.  What  was  the  occasion  of  your  going  there?  A.  I 
went  there  by  invitation  from  Mrs.  Boone  to  see  her 
home. 

256  Q.  I  don’t  know  whether  you  understood  my  ques¬ 
tion.  What  was  the  occasion  of  your  going  to  the 
town  of  North  Carolina?  A.  I  went  there  as  a  special  favor 
to  Major  Boone,  to  observe  his  wife,  to  meet  his  wife  and 
to  observe  her  and  how  she  behaved  and  lived  in  Tryon. 

Q.  While  there,  did  you  meet  Mrs.  Boone?  A.  Yes,  I 
did. 

Q.  How  did  you  make  her  acquaintance?  A.  The  day 
after  I  arrived  in  Tryon,  I  was  walking  on  Trade  Street,  the 
main  street  in  Tryon.  I  was  outside  of  the  post  office  and 
I  saw  her  riding  up  on  a  bicycle  and  she  hailed  me  “Good 
morning”  and  introduced  herself  and  I  introduced  myself. 

Q.  Did  she  invite  you  to  her  home? 

Mr.  Cox :  I  object. 

Mr.  Wellford :  Now,  you  may  answer  the  question. 

A.  Not  at  that  time,  but  the  next  day. 

Mr.  Cox :  My  objection  is  that  he  is  leading  the  witness. 
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By  Mr.  Wellford: 

Q.  Did  she  invite  you  to  her  home  at  another  time? 

Mr.  Cox:  Objection.  Please  do  not  lead  the  witness. 
Mr.  Wellford :  Now,  you  may  answer  the  question. 

I  do  not  think  that  this  is  leading  the  witness,  when  you 
ask  a  question  as  to  whether  or  not  she  was  invited  to 

257  her  home. 

Mr.  Cox :  It  is  suggesting  the  answer. 

Mr.  Wellford:  That  does  not  lead  a  witness  to  it  or 
against  it.  She  could  say  yes  or  no. 

Mr.  Cox :  The  objection  still  stands. 

Mr.  Wellford:  Yes,  I  know  that. 

(To  the  witness.)  You  may  answer  the  question. 

A.  Yes. 

By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  I  hand  you  a  picture  and  ask  you  if 
you  can  identify  that  house?  A.  That  is  the  home  of  Mrs. 
Martha  Boone,  Tryon,  North  Carolina. 

Q.  Have  you  been  in  that  home?  A.  I  have  been  there 
twice. 

Mr.  Wellford:  I  ask  that  that  be  marked  Plaintiffs’  Ex¬ 
hibit  No.  1,  Frederick  deposition. 

**•••*•••• 

258  By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  I  hand  you  another  picture,  and  ask 
you  if  you  can  identify  that.  A.  It  is  a  rear  view  of  the 
garage  and  the  house  of  Mrs.  Boone  in  Tryon. 

Q.  What  is  this  here  (indicating),  at  the  bottom?  A.  The 
railroad  tracks  and  a  steep  embankment. 

Mr.  Wellford:  Mark  this  Plaintiffs’  Exhibit  No.  2  for 
identification. 

Mr.  Cox:  We  will  objec.t  when  and  if  it  is  tendered  in 
evidence. 

(Photograph  marked  Plaintiffs’  Exhibit  No.  2  for  iden¬ 
tification  (Frederick)  and  the  same  is  made  a  part  of  the 
Court  copy  of  this  deposition.) 
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By  Mr.  Wellford : 

Q.  Mrs.  Frederick,  would  you  describe  this  home  in  re¬ 
lation  to  these  pictures  and  the  surroundings  of  the  home? 

A.  Well,  it  is  within  a  few  feet  of  a  steep  embank- 

259  ment  and  the  railroad  tracks,  and  the  telephone  wires 

are  not  too  high  above  the  embankment,  as  you  can 

<  see  from  the  picture,  and  in  the  rear  of  this,  on  the  other 
side  of  the  embankment,  is  a  Negro  section. 

Q.  When  you  were  in  that  home  in  North  Carolina,  were 
there  frequent  trains  passing  there?  A.  Yes,  sir,  there 
were.  There  were  four  passenger  trains  a  day  that  came 
through  there,  and  at  least  fourteen  or  fifteen  freight  trains 
that  came  by,  and  it  makes  an  awful  rumbling  and  vibra¬ 
tion  ;  it  shakes  the  house,  and  when  the  whistle  blows,  you 
can  hear  it  right  through  the  house. 

Q.  Is  there  a  fence  around  the  home?  A.  No,  there  is 
not. 

Mr.  Cox:  Let  the  witness  testify,  Mr.  Wellford.  Ob¬ 
jection. 

By  Mr.  Wellford: 

Q.  Is  there  any  fence  between  the  house  and  this  em¬ 
bankment  that  reaches  to  the  railroad  track?  A.  There  is 
none;  there  is  no  protection  from  that  steep  embankment 
to  the  railroad  tracks. 

Q.  In  the  front  of  the  house,  is  there  a  paved  street? 

Mr.  Cox :  Objection  to  the  form  of  the  question. 

A.  There  is  no  paved  street.  It  is  an  unpaved  street,  of 
red  clay. 

By  Mr.  Wellford: 

260  Q.  Is  there  a  sidewalk? 

Mr.  Cox:  Same  objection. 

A,  There  is  a  partial  sidewalk  up  the  street.  There  is 
not  any  sidewalk  exactly  in  front  of  her  house. 
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By  Mr.  Wellford: 

Q.  When  you  were  invited  by  Mrs.  Boone  to  this  home, 
what  happened  after  you  got  there?  A.  I  was  offered  a 
drink,  which  I  accepted,  and  Mrs.  Boone  had  a  drink  at  the 
same  time. 

Q.  Did  you  have  occasion  to  notice  in  the  house  any  sup¬ 
ply  of  whiskey?  A.  Yes,  I  was  in  the  kitchen. 

Mr.  Cox:  Objection  to  the  form  of  the  question. 

Mr.  Wellford:  Will  you  answer  the  question? 

The  Witness :  While  I  was  in  the  kitchen,  when  we  poured 
the  drinks,  I  observed  three  bottles  of  liquor  in  a  cabinet. 

Q.  Did  Mrs.  Boone  make  any  statement  in  regard  to 
whiskey  while  you  were  there? 

Mr.  Cox :  Objection. 

Mr.  Wellford:  Strike  the  question. 

Q.  Did  Mrs.  Boone  say  anything  in  regard  to  acquiring 
whiskey  while  you  were  there?  A.  Yes,  she  said  that  Tryon 
was  a  dry  town,  that,  as  a  matter  of  fact,  the  whole  county 
was  dry,  but  you  could  have  all  you  want  if  you  drove 
261  to  the  next  county,  in  the  next  town,  which  was  Lang- 
rum,  and  get  what  you  wanted  there. 

Q.  You  mean  the  city  of  Langrum? 

Mr.  Cox:  Objection. 

A.  Yes. 

By  Mr.  Wellford : 

Q.  Did  Mrs.  Boone  take  many  drinks  while  you  were 
there? 

Mr.  Cox :  Objection  to  the  form  of  the  question. 

Mr.  Wellford:  Strike  the  question,  with  the  objection. 

Q.  How  much  liquor  did  Mrs.  Boone  drink  in  your  pres¬ 
ence?  A.  I  think  she  had  about  three  drinks. 

Q.  What  do  you  call  a  drink?  A.  A  highball. 

Q.  What  do  you  call  a  highball?  I  mean,  quantitatively. 
A.  Two  ounces  of  whiskey  and  about  four  or  five  of  water. 

Mr.  Wellford  (To  Mr.  Cox) :  Do  you  admit  that  that  is 
a  duplicate  of  Exhibit  B  in  the  pleadings? 
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Mr.  Cox :  It  appears  to  be. 

Mr.  Wellford:  Do  you  admit  that  it  is,  or  do  you  deny  it? 
Mr.  Cox :  I  say  that  it  appears  to  be  a  duplicate  picture. 

By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  I  show  you  a  picture  which  appears 
to  be  a  copy  of  Exhibit  B  in  the  bill  of  complaint,  and  ask 
you  if  you  can  identify  either  or  both  of  the  persons 

262  shown  on  this  picture.  A.  Yes,  I  can  identify  the 
woman  as  Mrs.  Martha  Boone. 

Q.  Do  you  know  who  the  man  is?  A.  No,  I  do  not. 

Mr.  Wellford:  Mark  that  Plaintiffs’  Exhibit  No.  3  for 
identification. 

Mr.  Cox:  I  will  object  to  its  use  in  any  way,  and  move 
that  the  testimony  and  the  identification  of  Mrs.  Frederick 
through  that  picture  be  stricken. 

(Photograph  referred  to  marked  Plaintiffs’  Exhibit  3 
for  identification  (Frederick),  and  the  same  is  attached  to 
the  Court  copy  of  this  deposition.) 

By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  did  Mrs.  Boone  have  a  conversation 
with  you  in  regard  to  a  picture  of  her  ? 

Mr.  Cox:  Objection. 

Mr.  Patterson:  You  have  not  finished,  have  you? 

Mr.  Wellford:  Yes. 

The  Witness:  Shall  I  answer? 

Mr.  Wellford:  Yes,  you  may  answer. 

A.  Yes,  she  did.  She  said  that  her  husband,  Major  Boone, 
took  a  picture  of  her  in  the  woods,  nude,  with  Dr.  Jervey. 

Q.  In  your  conversation  with  Mrs.  Boone  did  her  talk  in 
any  manner  indicate  that  she  was  a  woman  of  refinement? 
Mr.  Cox:  Objection. 

263  Mr.  Wellford:  You  may  answer  the  question. 

A.  I  would  not  say  so. 
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By  Mr.  Wellford: 

Q.  How  did  she  talk?  What  language  did  she  use?  A. 
She  is  easily  profane. 

Q.  What  words  did  she  use  in  your  presence?  A.  Spe¬ 
cifically? 

Q.  Yes.  A.  God  damn,  and  SOB. 

Q.  What  do  you  mean  by  “SOB”?  A.  Son  of  a  bitch, 
and  “hell”  was  used  frequently. 

Q.  And  this  conversation  took  place  how  long  after  she 
had  met  you  for  the  first  time?  A.  On  the  day  following. 

Q.  Did  she  mention  her  children  to  you  while  you  were 
there?  A.  Yes. 

Q.  What  did  she  say  about  them?  A.  She  said — she 
showed  me  some  pictures  of  them,  and  said  that  she  wanted 
to  have  her  children,  but  she  did  not  have  them  at  that  time. 

Q.  On  how  many  occasions  were  you  in  the  home  of  Mrs. 
Boone  ?  A.  On  two  occasions. 

Q.  How  much  liquor  did  she  take  on  the  second  oc¬ 
casion  ? 

264  Mr.  Cox:  Objection. 

By  Mr.  Wellford: 

Q.  (continuing)  — if  any? 

Mr.  Cox:  She  has  not  testified  that  she  had  any  liquor. 
Mr.  Wellford:  You  may  answTer  the  question. 

A.  We  had  a  couple  in  her  house  one  afternoon. 

Q.  what  was  the  trend  of  her  conversation  then,  with 
regard  to  the  tenor  of  the  language?  A.  She  was  still  pro¬ 
fane  and  vituperative  against  her  husband. 

Q.  Did  you  have  occasion  to  meet  her  subsequently?  A. 
Yes,  I  used  to  see  her  in  town  a  lot,  in  the  post  office  and 
stores.  She  called  on  me  one  day. 

Q.  Where  ?  A.  At  my  hotel. 

Q.  Where  were  you  stopping?  A.  The  Oak  Hall  Hotel. 
Q.  What  was  the  tenor  of  her  language  on  that  occasion? 
A.  Oh,  it  was  profane  and  hysterical  and  sort  of  giddy. 
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Q.  Did  you  ever  see  Mrs.  Boone  under  the  influence  of 
liquor?  A.  The  time  she  called  on  me  at  the  hotel,  I  would 
say  that  she  was  definitely  under  the  influence  of  it. 

265  Q.  Would  you  describe  how  she  acted?  A.  She 
was,  as  I  said  before,  so  hysterical,  and  her  voice  so 

high  pitched.  She  sort  of  babbled  on ;  she  punctured  all  of 
her  statements  and  remarks  by  screaming. 

Q.  Screaming  what?  A.  A  loud  laughter — I  mean,  em¬ 
phasizing  a  word  by  screaming  it. 

Q.  When  she  was  using  profanity,  did  she  use  the  same 
accent?  A.  Yes,  at  times. 

Q.  Would  Mrs.  Boone,  in  taking  a  drink  of  liquor  when 
you  saw  her,  drink  it  straight  or  in  highballs?  A.  Both. 
On  the  first  occasion  I  met  her  at  her  home,  it  was  highballs, 
and  at  my  hotel  she  drank  them  straight. 

Q.  Did  Mrs.  Boone  ever  speak  to  you  in  regard  to  Dr. 
Jervey?  A.  Yes,  she  did. 

Q.  What  did  she  say?  A.  She  said  that  he  was  the  hus¬ 
band  of  one  of  her  best  friends,  but  that  she  loved  him  in 
spite  of  everything,  that  he  was  unhappy  when  he  was  away 
from  her,  and  that  she  felt  the  same  way  about  him.  I 
asked  her  if  she  ever  thought  of  going  to  work  in  New  York 
or  some  other  large  city,  and  she  said  that  she  would  never 
leave  Tryon  as  long  as  the  Doctor  lived. 

Q.  Did  she  identify  to  you  or  name  to  you  the  per- 

266  son  who  was  with  her  when  this  picture,  Plaintiffs 7 
Exhibit  No.  3,  was  taken?  A.  Yes. 

Q.  Whom  did  she  say  it  was?  A.  She  said  that  it  was 
Dr.  Jervey. 

Q.  How  large  a  town  is  Tryon? 

Mr.  Cox :  If  she  knows. 

Mr.  Wellford:  Of  course,  if  she  does  not  know,  she  could 
not  answer  the  question. 

A.  I  looked  it  up  at  the  post  office. 

Q.  Never  mind  about  what  you  looked  up  at  the  post 
office,  but  could  you  say,  or  compare  it  with  another  city? 

A.  It  is  approximately  about  fifteen  or  sixteen  thousand — 
I  mean  hundred.  I  am  sorry.  I  did  not  mean  thousand. 
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Q.  Is  there  a  colored  section  in  Tryon?  A.  Directly  in 
back  of  her  house  is  one  part  of  it,  yes.  There  is  quite  a 
colored  section  there. 

Q.  Did  you  talk  to  many  people  in  the  town  of  Tryon 
about  Mrs.  Boone?  A.  Yes,  I  did. 

Q.  What  was  Mrs.  Boone’s  reputation  in  the  town  of 
Tryon  in  regard  to  her  morality?  A.  Mrs.  Boone  was 
known  as — 

Mr.  Cox :  Objection. 

The  Witness  (continuing) :  She  was  called  a  live 

267  wire.  Her  affair  with  Dr.  Jervey  is  known  to  every¬ 
body,  and  they  admit  that  it  is  a  scandal,  but  they 

condone  it  because  it  has  been  going  on  for  so  long,  I  guess. 

By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  are  you  married  now?  A.  I  have 
been  married. 

Q.  Are  you  divorced?  A.  Yes. 

Q.  Have  you  any  children?  A.  I  have  two  children. 

Q.  How  old  are  they?  A.  Nine  and  six. 

Q.  Have  you  ever  been  in  Major  Boone’s  honse?  I  be¬ 
lieve  you  said  you  had.  A.  Yes,  I  have. 

Q.  Have  you  been  all  through  that  house?  A.  Through 
the  whole  house. 

Q.  Would  you  describe  the  house,  as  to  its  number  of 
rooms,  their  location,  and  so  forth?  A.  It  is  located  in 
very  attractive  surroundings  out  in  the  northwest  section 
of  Washington.  It  is  a  large  eight  room  house,  a  Georgian 
type  of  house.  The  rooms  are  large  and  airy,  attractively 
furnished. 

Q.  Would  you  describe  the  facilities  that  the  house 

268  has,  especially  with  relation  to  children?  A.  Each 
child  has  its  own  room,  which  is  clean  and  airy  and 

attractive  and  comfortable.  There  is  a  play  room  on  the 
third  floor  and  one  in  the  basement  which  is  especially  de¬ 
signed  for  children.  They  have  all  of  their  parties  down 
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there.  Then  there  is  a  fence  in  the  back  part,  with  swings 
and  parallel  bars,  a  small  swimming  pool  and  a  fish  pool. 

Q.  Are  there  any  servants  in  the  house?  A.  There  is  a 
housekeeper  and  a  maid. 

Q.  I  hand  you  a  picture  here,  and  ask  you  if  you  can  iden¬ 
tify  it?  A.  The  housekeeper  is  also  the  Godmother. 

Yes,  that  is  Major  Boone’s  house. 

(The  photograph  referred  to  was  marked  Plaintiff’s  Ex¬ 
hibit  4  for  identification  (Frederick)  and  is  attached  to  the 
Court  copy  of  this  deposition.) 

Mr.  Cox:  We  object  to  it  being  offered  in  evidence. 

Mr.  Wellford:  Well,  it  is  a  part  of  the  deposition. 

Q.  How  would  you  compare  the  home  that  you  just  iden¬ 
tified,  that  Major  Boone  lives  in,  with  the  home  in  Tryon, 
North  Carolina,  that  Mrs.  Boone  lives  in,  in  regard  to  a 
place  where  children  should  be  brought  up?  A.  I  would 
not  say  that  there  was  much  comparison.  Mrs.  Boone’s 
house  has  no  actual  facilities  for  children.  There  is  no  play 
yard,  and  the  children  in  back  of  that  house  would  be 
269  Negro  children.  I  noticed  on  the  streets,  on  the  oc¬ 
casions  that  I  was  down  there,  that  there  were  lots 
of  mountain  children  down  there.  There  is  no  play  equip¬ 
ment  around  there.  The  areas  surrounding  the  house  are 
both  steep  and  dusty.  The  road  is  very  dusty. 

Q.  Well,  as  a  mother,  would  you  consider,  for  the  pur¬ 
pose  of  raising  children,  that  Major  Boone’s  house  was  in¬ 
ferior  or  superior  to  Mrs. .Boone’s  house? 

Mr.  Cox:  We  object. 

A.  I  would  say  that  it  is  superior,  that  Major  Boone’s 
house  is  superior  to  Mrs.  Boone’s  house. 

By  Mr.  Wellford: 

Q.  How  long  was  your  visit  at  Tryon?  A.  Ten  days, 
from  January  20  until  the  30th. 

Q.  Did  you  see  Mrs.  Boone  often?  A.  Oh,  I  think  I  saw 
her  almost  every  day  that  I  was  there,  downtown. 
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Q.  Did  Mrs.  Boone  speak  to  you  in  regard  to  her  hus¬ 
band,  Major  Boone?  A.  Several  times. 

Q.  What  did  she  say  about  him?  A.  She  called  him  a 
skunk  and  a  son  of  a  bitch,  and  a  crook. 

Q.  Did  she  say  anything  in  regard  to  his  being  in  the 
Army?  A.  She  said  that  she  and  her  lawyer  were 

270  trying  to  get  him  kicked  out  of  the  Army. 

Mr.  Cox:  We  object,  and  move  that  the  question 
and  answer  be  stricken,  as  immaterial  and  irrelevant. 

By  Mr.  Wellford: 

Q.  Mrs.  Frederick,  is  Mrs.  Boone  a  very  stable  person, 
or  unstable,  would  you  say?  A.  I  would  call  her  an  un¬ 
stable  person. 

Q.  How  did  she  act?  A.  Very  moody,  given  to  fits  of 
depression.  Her  moods  are  unpredictable.  You  would 
never  know  howT  she  was  going  to  act  from  one  hour  to  the 
next. 

Mr.  Wellford:  You  may  examine. 

Further  Direct  Examination 
By  Mr.  Patterson: 

Q.  Mrs.  Frederick,  how  was  Mrs.  Boone  dressed  when 
you  first  met  her?  A.  She  was  wearing  slacks  and  a  rac¬ 
coon  coat. 

Q.  How  w*as  she  dressed  when  you  called  at  her  house  on 
the  first  occasion?  A.  She  was  wearing  slacks  and  a 
sweater. 

Q.  Did  you  observe  her  manner  of  dress  on  the  street,  on 
other  occasions?  A.  Yes,  I  did. 

Q.  Describe  it.  A.  Well,  she  wore  a  lot  of  sweat- 

271  ers,  and  they  were  sometimes  clean  and  sometimes 
not  so  clean. 

Q.  Did  she  wear  skirts  on  the  street,  or  more  masculine 
types  of  garments?  A.  I  would  say  that  she  preferred 
slacks,  mostly. 
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Q.  Did  you  see  her  in  company  with  any  companions  on 
any  occasions?  A.  Yes,  I  did. 

Q.  What  were  some  of  the  occasions?  A.  I  saw  her  on 
two  occasions  with  Dr.  Jervey’s  nurse,  who  is  known  as 
“Lukey” — that  is  all  I  know  of  her  name;  and,  on  another 
occasion,  when  I  had  lunch  with  her  in  a  drug  store. 

Mr.  Cox :  With  whom  ? 

The  Witness:  With  Mrs.  Boone. 

Mr.  Patterson:  Go  ahead. 

A.  She  was  in  the  company  of  Mr.  McCown,  her  lawyer, 
and  Mr.  Cown’s  wife  and  secretary. 

Q.  Did  you  hear  conversations  passing  between  her  and 
her  companions  on  these  occasions?  A.  Yes,  I  did. 

Q.  What  was  the  manner  of  the  conversations  passing 
between  them?  A.  It  was  rather  general,  and  sometimes 
it  was  about  personalities. 

Q.  Did  you,  as  a  result  of  your  stay  in  Tryon,  as- 

272  certain  her  reputation  in  respect  to  the  use  of  intoxi¬ 
cating  liquors  ?  A.  Yes,  I  did. 

Q.  Did  you  know  what  that  reputation  was  at  that  time  ? 
A.  Yes,  sir ;  I  do. 

Q.  What  was  it?  A.  Mrs.  Boone  was  known  as  a  heavy 
drinker. 

Q.  That  is  her  general  reputation?  A.  Yes. 

Q.  Did  you  ascertain  her  reputation  for  morality  in  that 
community?  A.  Yes,  sir. 

Q.  Do  you  know  what  her  reputation  was?  A.  Yes,  sir. 

Q.  What  was  it?  A.  It  was  known  by  everybody  that 
Mrs.  Boone  was  having  an  affair  with  Dr.  Jervey. 

Q.  Did  you  ascertain  anything  else  concerning  her  moral 
reputation?  A.  No,  sir. 

Q.  Now,  you  have  stated  that  she  drank  on  this  first  visit 
of  yours  to  her  home,  and  estimated  the  number  of  high¬ 
balls  as  three,  I  believe?  A.  That  is  right. 

Q.  Did  you  notice  whether  her  manner  changed 

273  after  she  had  drunk  these  several  highballs?  A.  Yes, 
I  did. 


Q.  What  changes  did  you  observe?  A.  She  talked  faster 
and  more  freely,  and  sometimes  more  light-headed. 

Q.  In  your  opinion,  was  she  or  was  she  not  intoxicated? 
A.  I  would  not  call  her  exactly  sober. 

Q.  Have  you  ever  observed  any  visitors  in  the  home  of 
Major  Boone?  A.  Yes,  I  have. 

Q.  Who  were  some  of  them?  A.  My  friends,  Commander 
and  Mrs.  Earl. 

Q.  Is  Commander  Earl  in  the  active  service?  A.  He  is  in 
Washington. 

Q.  In  the  Navy?  A.  Yes,  sir. 

Q.  Do  they  have  children?  A.  They  have  no  children. 

Q.  Who  else  have  you  seen  there?  A.  A  Mrs.  Ida  M. 
Crego. 

Q.  Who  is  she?  A.  She  is  a  friend  of  Major  Boone. 

Q.  Who  else?  A.  That  is  all. 

Q.  Have  you  observed  any  children  there?  A.  No. 
274  Q.  How  often  have  you  been  to  Major  Boone’s 
home?  A.  I  have  been  there  on  three  visits. 

Q.  With  the  Earls,  on  each  occasion?  A.  Yes,  sir. 

Q.  Commander  and  Mrs.  Earl?  A.  Commander  and  Mrs. 
Earl. 

Q.  And  you  were  their  guest  in  Arlington  County,  Vir¬ 
ginia,  I  believe,  at  the  time?  Is  that  right?  A.  Yes,  I  was. 
Mr.  Patterson:  You  may  cross  examine. 

Cross  Examination 

By  Mr.  Cox: 

Q.  Mrs.  Frederick,  are  you  employed?  A.  No,  I  am  not. 
Q.  Do  you  have  a  residence  in  Cambridge,  Massachu¬ 
setts,  a  home?  A.  Yes. 

Q.  Do  you  own  your  home  there?  A.  No,  I  do  not. 

Q.  With  whom  do  you  live  in  Cambridge?  A.  I  live  in 
my  apartment  with  the  children. 

Q.  Who  supports  you  there?  A.  My  former  husband.  He 
pays  me  alimony. 
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Q.  What  is  the  occasion  of  your  being  in  Washing- 

275  ton  today?  A.  I  came  down  to  visit  Commander  and 
Mrs.  Earl  in  Arlington,  Virginia. 

Q.  At  whose  suggestion  did  you  come?  A.  Major  Boone’s. 

Q.  Did  anyone  pay  your  expenses  to  come  to  Washing¬ 
ton?  A.  Major  Boone  bought  my  ticket. 

Q.  To  come  down  here?  A.  Yes. 

Q.  Has  he  paid  you  anything  else  for  coming?  A.  No,  he 
has  paid  me  nothing. 

Q.  Do  you  expect  him  to?  A.  I  expect  nothing,  no. 

Q.  On  the  first  occasion  when  you  were  here,  X  believe  you 
testified  that  it  was  on  January  23?  A.  That  is  right. 

Q.  At  whose  suggestion  did  you  come  to  Washington?  A. 
At  the  suggestion  of  the  Earls,  Commander  and  Mrs.  Earl. 

Q.  They  invited  you  down,  to  see  Major  Boone?  A.  I 
came  here  anyway;  I  was  on  a  vacation. 

Q.  Did  you  know  that  you  were  going  to  see  Major  Boone 
before  you  came  down?  A.  No. 

Q.  Had  you  ever  heard  of  Major  and  Mrs.  Boone 

276  before  you  came  here?  A.  No. 

Q.  Was  it  customary  for  you  to  visit  Commander 
and  Mrs.  Earl?  A.  I  had  not  visited  them  for  two  years 
prior  to  this,  but  I  had  before  that  often  visited  them  at 
Wolfboro,  New  Hampshire. 

Q.  You  arrived  in  Washington  on  January  23?  A.  I  ar¬ 
rived  in  Washington,  I  would  say,  around  the  15th  of  Jan¬ 
uary. 

Q.  How  long  after  you  had  been  in  Washington  was  the 
subject  of  the  Boones  brought  up?  A.  About  two  days 
after. 

Q.  At  whose  suggestion  did  you  go  to  Tryon,  North  Caro¬ 
lina? 

Mr.  Wellford:  She  has  answered  that  question.  I  ob¬ 
ject. 

Mr.  Cox:  No.  She  was  talking  about  coming  to  Wash¬ 
ington. 
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Mr.  Wellford:  I  asked  her  who  asked  her  to  go  there, 
and  she  said  it  was  Major  Boone,  and  it  is  just  filling  up 
the  record  with  stuff  that  has  already  been  answered. 

Mr.  Cox :  You  are  filling  it  up  much  more  than  her  answer 
would. 

Mr.  Wellford:  But  the  question  has  been  asked  and  an¬ 
swered. 

By  Mr.  Cox : 

Q.  Who  paid  your  expenses  to  Tryon,  North  Caro- 

277  lina?  A.  Major  Boone. 

Mr.  Wellford:  All  of  that  has  been  gone  over  on 

direct. 

Mr.  Cox:  Not  about  expenses. 

Mr.  Wellford :  Yes. 

Mr.  Cox:  I  don’t  recall  any  testimony  as  to  expenses. 
By  Mr.  Cox : 

Q.  What  were  your  expenses  while  you  were  in  Tryon, 
North  Carolina?  A.  Approximately,  my  bill  at  the  hotel, 
for  myself  and  Mrs.  Ida  Crego,  which  amounted  to  about 
$70  a  week  for  the  two  of  us,  and  we  stayed  ten  days. 

Q.  Did  you  purchase  any  whiskey  while  you  were  in 
North  Carolina?  A.  No,  I  did  not. 

Q.  Where  did  you  obtain  the  whiskey  that  was  in  your 
hotel?  A.  I  brought  it  from  Washington. 

Q.  Who  furnished  that  whiskey  to  you?  A.  I  did.  I 
bought  it. 

Q.  At  whose  suggestion  did  you  buy  it?  A.  At  my  own. 
I  knew  that  I  would  not  be  able  to  buy  any  down  there. 

Q.  Are  you  a  very  heavy  drinker?  A.  No,  I  would  not 
say  so. 

278  Q.  How  often  do  you  drink?  A.  Oh,  once  or  twice 
a  week. 

Q.  How  much  do  you  drink  on  those  occasions?  A.  About 
one  or  two  drinks;  one  or  two  highballs. 

Q.  In  inches,  how  much  whiskey  would  two  ounces  make 
in  the  bottom  of  a  highball  glass? 
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Mr.  Wellford:  I  object  to  the  question.  The  question 
answers  itself.  Two  ounces  of  whiskey  means  two  ounces 
of  whiskey,  whether  in  a  bottle  or  in  a  glass. 

Mr.  Cox :  I  am  trying  to  find  out  if  she  knows  what  two 
ounces  of  whiskey  are.  Answer  the  question. 

Mr.  Wellford:  I  object  to  the  question.  The  question  is 
not  proper.  Two  ounces  is  two  ounces  in  measure.  There 
is  no  one  in  the  world  who  can  give  any  other  definition  than 
that,  categorically  and  mathematically.  It  is  two  ounces  of 
liquid  and  an  ounce  is  an  ounce.  It  is  just  like  saying  that 
one  is  one  and  two  are  two.  You  could  not  say  that  it  is 
anything  else.  I  know  of  no  one  in  the  world  who  could 
define  it  in  any  other  way.  Two  ounces  are  two  ounces  and 
a  pound  is  a  pound. 

Mr.  Cox :  This  is  all  going  into  the  record,  too. 

(Upon  request,  the  notary  then  repeated  the  pending 
question,  as  above  recorded.) 

Mr.  Cox :  An  ordinary  highball  glass. 

A.  I  would  say  about  an  inch.  It  depends  on  the  size  of 
the  glass,  too. 

279  Q.  When  you  first  met  Mrs.  Boone,  was  Mrs.  Crego 
in  your  company?  A.  No,  I  was  alone. 

Q.  I  believe  you  testified  that  you  met  her  at  the  post 
office?  A.  Yes. 

Q.  How  long  had  you  been  waiting  at  the  post  office?  A. 
I  met  her  outside  the  post  office,  as  I  was  coming  out. 

Q.  How  long  had  you  been  waiting  there?  A.  I  was  not 
waiting.  I  went  to  the  post  office  to  buy  a  box. 

Q.  And  she  just  came  up  and  said  that  she  was  Mrs. 
Boone?  A.  No.  She  came  up  on  her  bicycle,  and  I  said, 
“Good  morning. ’ ’  She  said,  “You  are  a  stranger  in  town ? ’ ’ 
T  said,  “Yes.”  She  said,  “I  am  Mrs.  Boone.”  So  I  intro¬ 
duced  myself,  too. 

Q.  That  is  all  of  the  conversation  there  was  before  the 
introduction?  A.  Yes. 

Q.  What  conversation  took  place  before  she  invited  you 
to  her  home?  A.  I  met  her  in  front  of  the  drug  store  the 
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next  morning,  and  she  grabbed  my  arm  and  asked  me 

280  to  come  into  the  store  while  she  made  some  pur¬ 
chases.  She  said,  “Have  you  anything  to  do  this 

morning?”  I  said  “No.”  She  said,  “Why  don’t  you  come 
over  to  my  house?  I  would  like  to  have  you  see  it.”  So  I 
went  over  to  her  house.  That  was  about  a  quarter  of  11, 
or  11  in  the  morning. 

Q.  Did  you  tell  her  the  reason  that  you  were  in  Tryon, 
North  Carolina?  A.  No. 

Q.  What  were  your  directions  from  Major  Boone?  What 
were  you  to  do  when  you  got  to  Tryon?  A.  I  was  to  meet 
her,  if  possible,  and  to  observe  her,  and  to  see  how  she  con¬ 
ducted  herself. 

Q.  Were  you  to  ask  her  to  drink?  A.  I  beg  your  pardon? 
Q.  Were  your  instructions  to  ask  Mrs.  Boone  to  drink? 
A.  No. 

Q.  When  you  went  to  her  home,  did  you  ask  for  a  drink  ? 
A.  No,  it  was  offered  to  me. 

Q.  How  many  drinks  did  you  have  when  you  were  at  her 
home?  A.  One. 

Q.  In  your  hotel  room,  when  she  visited  there,  how  much 
did  you  drink?  A.  I  had  about  two  that  night ;  it  was  before 
dinner. 

281  Q.  Did  you  have  a  highball?  A.  Yes. 

Q.  And  Mrs.  Boone  drank  it  straight?  A.  Straight 

whiskey. 

Q.  What,  in  addition  to  your  expenses,  has  been  paid  by 
Major  Boone  for  that  trip  to  Tryon?  A.  Nothing. 

Q.  With  whom  did  you  speak  in  Tryon  concerning  Mrs. 
Boone’s  reputation? 

Mr.  Wellford :  I  object.  The  ground  of  my  objection  is 
that  reputation  is  not  what  any  particular  person  may  say 
about  someone  else,  but  it  is  the  general  conversation  of  the 
people  in  the  community  in  which  they  live. 

Mr.  Live :  I  concur  in  that  objection. 

Mr.  Wellford:  The  objection  is  specifically  directed  to 
any  particular  person.  If  counsel  wants  to  ask  if  John 


Smith  or  X  told  her  certain  things,  I  have  no  objection,  but 
not  in  regard  to  reputation. 

Mr.  Patterson:  Note  my  concurrence  in  that  objection, 
on  the  same  ground. 

Mr.  Cox  (To  the  witness) :  You  may  answer. 

A.  I  spoke  with  the  editor  of  the  paper.  I  spoke  with  a 
man  who  runs  a  stable  there.  I  had  some  riding  instruc¬ 
tions  from  him  one  day,  and  he  spoke  of  Martha  Boone  and 
her  reputation  in  town  and  her  affair  with  Dr. 
Jervey. 

282  Who  else?  A.  And  a  Mr.  West. 

Q.  Who  was  he?  A.  I  am  not  sure  what  he  does. 
He  lives  there  with  his  wife  and  babv. 

Q.  With  whom  else  did  you  speak?  A.  That  is  all. 

Q.  You  spoke  with  three  people?  A.  Yes.  That  is  about 
the  only  people  I  got  to  speak  to. 

Q.  Did  they  know  the  purpose  of  your  visit  to  Tryon, 
North  Carolina?  A.  No. 

Q.  How  did  you  bring  the  subject  up,  of  Mrs.  Boone’s 
reputation?  A.  I  brought  up  the  subject  of  Mrs.  Boone’s 
horse ;  she  has  a  very  nice  horse  down  there.  That  is  where 
the  conversation  got  around  to  Mrs.  Boone.  I  spoke  of  it 
being  a  very  sleepy  little  town  and  that  I  had  not  seen  any¬ 
body  in  the  town  that  was  lively  or  would  be  any  fun,  and 
they  all  mentioned  her  the  very  first  thing,  the  three  people 
that  I  mentioned,  that  if  I  wanted  to  have  any  fun,  or  raise 
hell,  to  get  in  touch  with  Martha  Boone. 

Q.  Have  you  ever  done  any  investigative  work  before? 
A.  No,  never. 

Q.  Have  you  ever  been  employed?  A.  No. 

283  Q.  You  spoke  of  a  swimming  pool  at  Major  Boone’s 
house.  Do  you  mean  a  pool  in  which  the  children  can 

actually  swim,  or  a  wading  pool?  A.  It  is  more  of  a  wading 
pool. 

Q.  You  spoke  of  seeing  a  housekeeper  and  a  maid  in 
the  house.  Did  you  ever  see  the  housekeeper  and  the  maid? 
A.  Yes,  sir. 
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Q.  Both  of  them?  A.  Yes. 

Q.  Was  Mrs.  Crego  living  there?  A.  Mrs.  Crego  was  a 
house  guest. 

Q.  How  long  has  she  been  there  if  you  know?  A.  Mrs. 
Crego  w’as  there  in  January  for  about  a  week. 

Q.  Was  she  there  at  any  other  time  that  you  know  of? 
A.  Not  that  I  know  of. 

Q.  Is  that  the  first  time  that  you  had  met  Mrs.  Crego? 
A.  Yes. 

Q.  She  accompanied  you  to  Tryon,  and  came  back  with 
you?  A.  Yes — she  did  not  come  back  to  Washington.  I 
left  her  in  Salisbury,  South  Carolina.  That  is  her  home. 

Mr.  Patterson:  You  mean  North  Carolina,  not  South 
Carolina. 

The  Witness:  That  is  in  North  Carolina. 

By  Mr.  Cox : 

Q.  To  your  knowledge,  had  Mrs.  Crego  been  in  Tryon, 
North  Carolina,  on  any  previous  occasion?  A.  Not 
284  to  my  knowledge. 

Q.  How  many  rooms  are  there  in  Mrs.  Boone’s 
home?  A.  I  recall  six  rooms  and  an  attic. 

Q.  That  is  all  there  is  in  that  house?  A.  Yes,  sir. 

Q.  Did  you  go  through  the  house  completely?  A.  I  did 
not  go  up  in  the  attic,  but  I  went  up  to  the  second  floor. 
There  are  three  bedrooms,  and  there  are  three  rooms  down¬ 
stairs. 

Q.  How  did  you  spend  your  time  in  Tryon,  North  Caro¬ 
lina,  when  you  were  not  with  Mrs.  Boone? 

Mr.  Wellford:  I  object  on  the  ground  it  makes  no  dif¬ 
ference  how  she  spent  her  time  other  than  with  Mrs.  Boone 
— go  ahead ;  I  withdraw  the  objection.  A.  I  went  for  walks. 
I  went  horseback  riding.  I  visited  an  art  gallery,  and  I  also 
stayed  with  Mrs.  Crego,  who  was  taken  ill  while  I  was 
there,  with  the  grippe. 

Q.  How  much  time  each  day  would  you  say  you  spent  in 
those  occupations?  A.  I  would  spend  the  entire  morning. 


217 


Q.  And  in  the  afternoon  what  would  you  do  ?  A.  Go  walk¬ 
ing  around  the  town. 

Q.  Looking  for  Mrs.  Boone?  A.  Sometimes,  yes,  and 
sometimes  she  was  out  of  town  and  I  would  get  busy  myself 
with  something  else. 

Q.  Have  you  been  promised  any  compensation 

285  whatsoever,  depending  upon  the  outcome  of  this  case  ? 
A.  None  whatsoever. 

Q.  You  have  never  seen  the  Boone  children?  A.  Yes,  I 
have. 

Q.  On  what  occasion  did  you  see  them?  A.  In  January  I 
met  them  for  the  first  time.  I  met  them  at  Major  Boone’s 
home. 

Mr.  Cox:  I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Wellford: 

Mrs.  Frederick,  Mr.  Cox  asked  you  if  you  had  been  em¬ 
ployed  by  Major  Boone  to  go  to  North  Carolina,  and  then 
he  asked  you  if  you  had  ever  been  employed  and  you  said 
no.  Have  you  any  employment  now,  in  government  work 
or  of  any  kind?  A.  No,  I  have  not. 

Q.  Have  you  been  employed  recently?  A.  No. 

Q.  Have  you  been  in  employment  in  regard  to  war  plants  ? 
A.  Yes,  I  have  been/ up  to  the  time  I  had  my  accident. 

Q.  What  accident  are  you  talking  about?  To  your  finger? 
A.  Yes,  sir.  I  was  employed. 

Q.  You  were  in  a  war  plant?  A.  I  worked  in  a  war  plant. 
Q.  Then  when  you  said  that  you  had  never  been  em¬ 
ployed,  you  meant  that  you  had  never  been  employed 

286  as  an  investigator?  A.  That  is  what  I  thought  he 
meant. 

Mr.  Wellford:  That  is  all. 

Recross  Examination 
By  Mr.  Cox : 

Q.  You  stated  that  you  had  never  been  employed?  A.  I 
thought  you  meant  as  a  detective. 


218 


Q.  What  other  jobs  have  you  had?  A.  Up  to  the  time  of 
my  accident,  I  worked  in  a  war  plant. 

Q.  What  were  you  doing?  A.  Machinist. 

Q.  Did  you  ever  have  any  job  before?  A.  Before  I  was 
married,  yes,  but  not  while  I  was  married. 

Q.  What  type  of  work?  A.  I  worked  in  an  office,  as  a 
stenographer. 

Q.  When  were  you  divorced?  A.  In  January,  1941. 

Q.  How  long  were  you  working  at  this  war  plant?  A.  Oh, 
about  three  months. 

•  ••#*#•### 

Deposition  of  Theodore  Paid  Williams 

831  Mr.  Wellford:  I  will  now  offer  the  deposition  of 
Theodore  Paul  Williams,  taken  February  16, 1944,  by 
agreement  between  counsel. 

•  *•*•*•*## 

294  Washington,  D.  C., 

Wednesday,  February  16,  1944. 

*••*•*•### 

295  Theodore  Paul  Williams. 

Direct  Examination. 

By  Mr.  Patterson : 

Q.  State  your  full  name.  A.  Theodore  Paul  Williams. 

Q.  Where  do  you  live?  A.  Detroit,  Michigan. 

Q.  Above  the  age  of  21  years?  A.  Yes,  sir. 

Q.  What  is  your  occupation?  A.  I  am  an  engineer.  I 
manage  a  plant  in  Detroit,  a  small  plant. 

Q.  For  whom?  A.  Wayne  Products.  We  manufacture 
aircraft  and  ordnance  parts. 

Q.  Are  you  married  or  single?  A.  I  am  married. 

Q.  Did  you  come  to  Washington  to  testify  in  this  case? 
A.  Yes. 
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Q.  When  did  you  come  ?  A.  I  came  this  morning. 

Q.  When  do  you  expect  to  leave  the  District  of  Co-  i 

296  lumbia?  A.  In  an  airplane,  in  about  two  hours. 

Q.  Is  it  necessary  for  you  to  leave  before  this  case 
can  be  heard?  A.  Yes.  My  wife  is  ill.  She  was  ill  when  I  j 
left.  She  is  now  in  the  hospital — I  just  called — so  I  will 
have  to  go  back.  j 

Q.  Were  you  ever  in  the  United  States  Army?  A.  Yes. 

Q.  When?  A.  From  May  to  September  of  this  year — of 

1943. 

Q.  Under  what  circumstances  did  you  leave  the  army? 

A.  I  am  still  in  the  Army.  I  am  in  the  Reserve.  I  am  back 
at  my  job,  the  job  I  had  before  I  went  in  the  Army,  as  being 
more  essential  there. 

Q.  Are  you  acquainted  with  Major  Daniel  F.  Boone,  the 
defendant  in  this  action?  A.  Yes. 

Q.  Were  you  engaged  by  Major  Boone  during  the  year 
1943  to  go  to  Tryon,  North  Carolina,  to  contact  his  wife, 
Mrs.  Martha  Lightner  Boone?  A.  Yes.  I  had  intended 
making  a  trip  down  there  in  that  vicinity  and  he  offered  to 
pay  part  of  my  expenses  if  I  would  go  to  Tryon. 

Q.  Who  offered  to  pay  part  of  your  expenses?  A. 

297  Major  Boone. 

Q.  Did  you  know  him  previous  to  that  time?  A. 

Yes. 

Q.  Did  he  pay  part  of  your  expenses  on  this  trip  ?  A.  Yes. 

Q.  Where  did  you  first  go?  A.  I  went  first  to  Augusta, 

.  Ga.  I  met  a  friend  of  mine  stationed  at  a  camp  near  there, 
and  he  and  his  wife  came  back  to  Spartanburg  and  stayed 
with  us  there. 

Q.  Did  your  wife  accompany  you  on  this  trip?  A.  Yes. 

Q.  What  was  the  name  of  your  friend  that  you  met  in 
Augusta  ?  A.  Nathan  Landgarten. 

Q.  So  you  and  your  wife  and  Mr.  and  Mrs.  Landgarten 
then  went  from  Augusta  to  Spartanburg,  S.  C.,  did  you  say? 

A.  That  is  right. 
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Q.  Did  the  ladies  stop  there?  A.  Yes,  we  all  stopped — 
stayed  at  the  hotel  there,  the  Franklin  Hotel,  and  I  guess 
we  registered  there  Friday  night. 

Q.  What  month,  and  what  date  of  the  month?  A.  Sep¬ 
tember,  1943,  the  first  week;  September  3. 

Q.  All  of  you  spent  the  night  in  Spartanburg?  A.  That 
is  right. 

298  Q.  Then  the  next  day,  did  you  and  Mr.  Landgarten 
go  to  Try  on?  A.  Yes.  The  next  evening,  Saturday 

night,  we  met  a  Mr.  Fields,  who  had  been  engaged  by  Major 
Boone,  and  he  told  us  where  we  could  meet  her.  She  was  to 
be  a  hostess  at  the  U.  S.  0. 

Q.  Could  meet  whom?  A.  Mrs.  Boone. 

Q.  Did  you  go  to  the  U.  S.  0.,  you  and  Mr.  Landgarten? 
A.  Yes. 

Q.  That  was  Saturday  night?  A.  Yes,  September  4. 

Q.  September  4,  1943?  A.  Eight? 

Q.  Did  you  see  Mrs.  Boone  on  that  occasion,  and  if  so 
where?  A.  Well,  we  saw  her  at  the  U.  S.  0.  She  was  not 
there  when  we  got  there ;  nobody  was  there — it  was  rather 
early,  and  we  walked  in  and  she  came  in  a  short  while  after¬ 
wards. 

Q.  How  did  you  ascertain  that  it  was  Mrs.  Boone?  A. 
When  we  signed  the  register,  she  noticed  that  our  home 
town  was  Detroit,  and  so  being  from  Detroit  started  the 
conversation.  She  introduced  herself,  and  we  just  spoke 
about  Detroit ;  that  is  all.  That  started  the  conversation. 

Q.  Did  she  tell  you  what  her  maiden  name  had 

299  been?  A.  Well,  she  told  me  that  her  name  was  Light- 
ner,  and  that  her  father  had  a  law  office  in  Detroit. 

Q.  How  long  did  you  and  Mr.  Landgarten  visit  with  Mrs. 
Boone  on  that  occasion?  A.  She  stayed  approximately  half 
an  hour.  She  said  she  had  a  date  or  something  and  had  to 
go  away.  We  tried  to  convince  her  to  stay,  to  no  avail,  and 
she  finally  consented  to  meet  us  later  that  evening.  Before 

she  left  she  agreed  to  meet  us.  She  had  had  a  drink - 

#••••••••• 
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Q.  Did  you  observe  Mrs.  Boone’s  condition  when  you  met 
her  and  throughout  that  time?  A.  Well,  her  breath  smelled 
as  if  she  had  had  a  drink. 

•  ••••••••• 

300  Q.  Did  you  see  her  any  more  that  day,  and  if  so 
where?  A.  We  saw  her  around  midnight  at  Sunny- 

dale.  I  do  not  think  she  saw  us. 

Q.  Where  is  Sunnydale?  A.  It  is  a  little  night  club,  I  sup¬ 
pose  you  might  call  it,  right  near  Tryon. 

Q.  Describe  what  you  saw  in  connection  with  Mrs.  Boone 
at  Sunnydale.  A.  My  friend  and  I  went  to  Sunnydale,  and 
when  we  went  in  it  was  very  crowded  and  they  did  not  have 
tables  for  us,  and  they  did  not  seem  to  be  particularly 
friendly  to  soldiers  anyway,  didn’t  seem  to  make  any  effort 
to  want  us  in,  and  as  we  left  we  saw  her  seated  at  the  table, 
a  couple  men  there  and  Miss  Harper  was  there,  Georgia 
Harper — I  guess  they  live  together,  and  theye  were  there 
at  a  table  and  they  had  some  drinks  on  the  table. 

Q.  Did  you  go  over  to  that  table?  A.  No. 

Q.  How  close  were  you  to  it?  A.  It  was  across  the  floor; 
it  was  on  the  other  side  of  the  floor.  The  front  door  was 
closed  and  we  came  in  through  the  kitchen.  They  were  on 
the  other  side. 

Q.  Did  she  see  you?  A.  I  could  not  say  about 

301  that.  She  did  not  admit  having  seen  us  the  next  day 
when  we  saw  her. 

Q.  When  did  you  see  her  next  day  and  where?  A.  We 
saw  her  the  next  morning  at  her  house.  My  friend  and  I 
went  back  the  following  morning,  Sunday  morning. 

Q.  What  was  the  occasion  for  your  going  there?  A. 
When  we  first  came,  she  had  been  running  around  to  raise 
money  to  pay  her  income  tax,  and  she  was  trying  to  sell 
her  car.  She  had  been  in  to  speak  to  dealers  about  it  and 
she  could  not  make  up  her  mind  whether  to  sell  it  or  not, 
that  they  were  not  offering  her  too  much.  I  told  her  that  I 
might  consider  buying  it.  Nothing  more  was  said,  so  the 
next  morning  I  went  back  to  follow  up  the  subject. 
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Q.  Went  back  where?  A.  To  Mrs.  Boone’s  house. 

Q.  What  did  you  do  when  you  got  there?  A.  We  awak¬ 
ened  them  when  we  got  there,  and  Miss  Harper  answered 
the  door.  We  knocked  rather  loudly,  and  Miss  Harper 
answered  the  door  and  we  told  her  that  we  were  sorry  to 
awaken  them  but  we  had  to  leave  shortly  and  I  wanted  to 
find  out  about  the  car. 

Q.  What  time  of  morning  was  it?  A.  Oh,  approximately 
9:30  or  10  o’clock. 

Q.  Was  that  Sunday?  A.  Yes,  Sunday  morning. 

Q.  Did  you  see  Mrs.  Boone?  A.  Yes.  She  came 

302  to  the  top  of  the  stairs — I  didn’t  know  who  it  was, 
and  she  came  down  a  little  ways,  and  she  was  still 

dressed  in  her  night  clothes. 

Q.  State  what  conversation,  if  any,  you  had  with  Mrs. 
Boone.  A.  She  wanted  to  know  who  the  devil  was  waking 
people  up  so  early  in  the  morning.  Then  we  apolo¬ 
gized  again,  and  I  told  her  that  I  wanted  to  buy  her  car. 
So  she  slipped  on  a  robe  and  came  down  and  said — she  com¬ 
plained  about  having  a  hangover,  and  she  said  that  she  was 
not  so  sure  that  she  wanted  to  sell  it.  She  said  that  she 
would  have  to  think  it  over. 

I  told  her  that  I  had  to  leave  that  day,  and  would  have 
to  know,  and  so  on.  She  said  well,  she  would  change  her 
clothes.  I  told  her  that  we  would  wait.  She  went  up  to 
change  her  clothes  and  came  down  with  her  shorts  and  a 
tight  shirt,  and  MisS  Harper  also  changed,  and  then  we 
went  off  to  ride  in  the  car  while  she  was  trying  to  decide 
whether  to  sell  it. 

There  was  some  liquor  there  on  the  table  when  we  came 
in,  an  opened  bottle.  She  took  a  drink  of  that — 

•  *•••■••*••# 

303  Q.  Let  me  ask  this  question:  While  you  were  in 
Mrs.  Boone’s  home  on  this  occasion,  on  Sunday 

morning,  did  you  see  any  liquor?  A.  Yes,  there  was  an 
open  bottle  of  rum  there. 
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Q.  Where?  A.  It  was  on  the  table  right  beside — one  of 
the  occasional  tables  there. 

Q.  Were  you  invited  by  any  one  to  have  a  drink?  A. 
Yes,  we  were  invited  to  have  a  drink. 

Q.  By  whom?  A.  By  Mrs.  Boone.  Miss  Harper  made  a 
remark  as  to  the  effect  having  that  bottle  there  might  have, 
that  they  had  better  put  it  away. 

Q.  Did  you  have  a  drink  there  ?  A.  No. 

Q.  Did  you  see  any  one  else  drinking  from  that  bottle? 
A.  Yes.  Mrs.  Boone  had  a  drink. 

Q.  More  than  one?  A.  No,  just  one. 

Q.  Then  you  say  you  went  from  there  for  a  drive? 
304  A.  Yes. 

Q.  Where  did  you  go?  A.  We  went  through  the 
Lightner  estate.  I  drove  and  the  four  of  us  went.  Mrs. 
Boone  offered  to  take  us  through  her  father’s  former  es¬ 
tate.  We  drove  in  and  she  showed  up  around  the  house, 
etc.  I  drove  the  car.  Then  we  drove  back  to  her  house 
again. 

Q.  What,  if  anything,  did  Mrs.  Boone  talk  about  on  this 
trip?  A.  She  was  just  sort  of  talking  about  whether  she 
should  sell  the  car,  its  value  to  her,  that  she  might  be  lost 
without  it.  She  could  not  decide  what  to  do. 

Q.  Did  she  mention  her  husband?  A.  I  do  not  think — 
yes,  I  think  she  did  mention  the  fact  that  her  husband  had 
bought  her  the  car  a  while  back,  but  I  am  not  quite  certain 
as  to  any  other  remarks  about  him. 

Q.  Did  you  return  to  Mrs.  Boone ’s  house  after  this  drive 
through  the  Lightner  estate?  A.  Yes. 

Q.  What  time  of  day  was  it?  A.  Just  a  short  while  after 
that.  We  were  only  there — it  was  about  11  o’clock,  I  guess. 
The  whole  thing  transpired  in  about  an  hour  to  an  hour 
and  a  half. 

Q.  Where  did  you  go  from  there?  A.  My  friend  and  I 
went  back  to  Spartanburg. 

Q.  Did  you  see  her  any  more  after  that?  A.  No. 
Q.  Have  you  ever  seen  her  since?  A.  No. 
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Q.  Who  is  Miss  Harper,  of  whom  you  have  spoken  up 
there  ?  A.  Miss  Harper  was  living  with  her. 

Q.  Was  she  introduced  to  you  by  any  one?  A.  Yes,  by 
Mrs.  Boone. 

Q.  Where  is  Mr.  Landgarten,  the  man  whom  you  say 
accompanied  you?  A.  He  is  in  California  now. 

Q.  In  civil  life,  or  in  the  Army?  A.  In  the  Army. 

Mr.  Patterson:  Cross-examine,  gentlemen. 

Cross  Examination 
By  Mr.  Denit: 

Q.  How  do  you  know  that  Mr.  Landgarten  is  in  the  Army 
now?  A.  Because  I  correspond  with  him. 

Q.  You  mean  simply  by  what  he  told  you — is  that 
correct?  A.  By  Mr.  Landgarten? 

Q.  Yes.  A.  No.  I  address  all  his  mail  to  him  there. 

Q.  You  address  all  of  his  mail  there?  A.  Yes. 

306  Q.  So  he  is  still  in  the  United  States?  A.  That  is 
right — or  maybe  he  is  not.  He  may  be  overseas  now, 
but  the  last  letter  I  wrote  him  he  was  on  the  alert,  expect- 
ington  to  go — the  last  letter  I  received  from  him,  he  was 
expected  to  leave. 

Q.  You  stated  that  you  were  over  21  years  of  age.  How 
old  are  you?  A.  23. 

Q.  You  also  stated  that  you  are  an  engineer — is  that 
correct?  A.  That  is  correct. 

Q.  Are  you  a  mechanical,  civil  or —  A.  Mechanical 
engineer. 

Q.  Did  you  graduate  from  any  school  or  college?  A. 
Michigan. 

Q.  When?  A.  I  graduated  in  1941,  did  graduate  work 
in  1942,  the  beginning  of  the  year  1942. 

Q.  You  went  into  the  Army  in  May  of  1943?  A.  Yes. 

Q.  And  you  went  out  of  the  Army  in  September  of  1943? 
A.  That  is  right. 

Q..,What  part  of  September?  A.  Well,  my  release — 
I  had  been  informed  that  my  release — 
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307  Q.  I  did  not  ask  you  that.  A.  The  very  beginning 
of  September. 

Q.  Was  it  the  first  of  September?  A.  No,  the  very  be¬ 
ginning — I  was  released  September  11,  finally,  from  the 
Army. 

Q.  You  vrere  still  in  the  Army  when  you  went  down  to 
do  this  private  detective  work?  A.  That  is  right.  I  had 
completed  my  basic  training  at  the  time,  and  they  give  you 
a  few  days  off. 

Q.  Where  were  you  when  you  made  an  arrangement  to 
do  this  detective  work?  A.  Where  was  I? 

Q.  Yes.  A.  In  Washington. 

Q.  What  was  the  occasion  of  your  coming  to  Washing¬ 
ton?  A.  Well,  I  was  going — I  had  written  to  Major  Boone, 
told  him  that  I  was  going  south  to  see  a  friend  of  mine,  and 
he  asked  me  to  stop  off  at  Washington,  that  he  would  like 
to  talk  to  me,  that  there  was  something  that  I  might  do  for 
him  while  down  there. 

Q.  Why  did  you  write  to  Major  Boone  and  tell  him  that 
you  were  going  south  ?  A.  I  wrote  and  told  him  that  I  was 
being  released  from  the  Army  and  before  I  went  back  home 
I  intended  to  see  a  friend  of  mine  in  the  south.  That 

308  was  before  he  was  transferred  to  California. 

Q.  What  was  the  occasion  for  your  writing  to 
Major  Boone?  A.  Well,  we  had  corresponded  on  and  off 
while  I  was  in  the  Army. 

Q.  For  how  long  a  period?  A.  I  corresponded  with  him 
more  or  less  all  the  while  I  was  in  the  Army,  and  I  think 
before  I  went  in  the  Army,  too. 

Q.  You  went  in  the  Army  in  May  and  went  out  in  Sep¬ 
tember?  A.  That  is  right. 

Q.  When  did  you  first  meet  Major  Boone?  A.  Over  a 
year  ago. 

Q.  How  much  over?  A.  Oh,  I  should  say  between  a  year 
and  a  year  and  a  half. 

Q.  When?  A.  I  do  not  remember  the  exact  date.  It  was 
the  beginning  of  the  year  1943,  somewhere  in  the  early  part 
of  the  year. 


Q.  Was  it  the  first  of  May,  1943?  A.  No,  it  was  the  be¬ 
ginning  of  the  year. 

Q.  January?  A.  Somewhere  around  there;  I  would  not 
know  exactly.  I  think  I  was.  here  in  Washington 

309  with  my  employer  on  business  when  I  met  Major 
Boone. 

Q.  You  were  here  transacting  some  business  with  the 
War  Department?  A.  With  the  Navy  Department. 

Q.  How  did  you  happen  to  meet  Major  Boone?  A.  He 
was  a  friend  of  Mr.  Francis,  one  of  my  employers,  and  he 
introduced  me  to  him.  We  stayed  at  the  Statler,  and  we 
met  the  Major  then. 

Q.  That  was  in  January?  A.  I  would  not  say  January 
or  February,  but  somewhere  in  the  beginning  of  the  year. 

Q.  You  mean  that  you  do  not  know?  A.  In  the  early 
part  of  the  year.  I  do  not  remember  the  exact  date,  no. 

Q.  That  was  the  first  time  in  your  life  that  you  had  ever 
met  him?  A.  That  is  right. 

Q.  From  then  on,  you  had  correspondence  with  him?  A. 
That  is  right.  I  think  that  I  started  corresponding  with 
him  just  before  I  went  into  the  Army;  maybe  about  two 
months  before  I  went  in. 

Q.  What  did  you  have  occasion  to  correspond  with  him 
about?  A.  Nothing  in  particular.  I  just  told  him  that  I 
expected  to  go  in  the  Army,  that  if  there  was  any 

310  advice  he  might  give  me  as  to  how  I  might  progress 
— I  wanted  to  go  to  officers  *  training  school  and  I 

just  wanted  advice  from  him;  that  is  all. 

Q.  Well,  did  he  give  you  such  advice?  A.  Well,  such  as 
it  was.  There  really  was  not  much  that  could  be  done  until 
my  basic  training  was  completed.  He  told  me  to  do  the  best 
I  could  during  basic  training,  and  to  apply  for  officers  * 
training  school,  that  the  mere  fact  that  I  was  young,  there 
was  no  way  of  getting  a  commission  any  sooner.  You  have 
to  be,  I  think,  30  in  order  to  get  a  commission  direct. 

Q.  He  gave  you  that  information  in  one  letter,  didn’t  he? 
A.  Yes. 
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Q.  What  was  the  occasion  of  your  continuing  to  corre¬ 
spond  with  him?  A.  Nothing  in  particular,  except  the  fact 
that  I  was  close  to  here,  close  to  Washington.  I  was  sta¬ 
tioned  at  the  Aberdeen  Proving  Ground,  and  I  just  wrote 
him  about  the  various  phases  of  the  Army.  He  answered 
my  letters,  and  so  forth,  asked  me  how  I  liked  it,  and  that 
is  all. 

Q.  Now,  then,  this  correspondence  finally  developed  into 
your  telling  Major  Boone  that  you  were  going  south?  A. 
That  is  right. 

311  Q.  Did  you  go  south  on  your  own  initiative,  or  by 
arrangement  with  Major  Boone?  A.  I  went  south 

on  my  own  initiative. 

Q.  What  were  you  going  south  for?  A.  To  visit  this 
friend  of  mine  in  Georgia. 

Q.  Nathan  Landgarten?  A.  That  is  right. 

Q.  You  were  going  from  Aberdeen  to  Augusta,  Ga.  to 
visit?  A.  That  is  right. 

Q.  Is  he  related  to  you?  A.  No,  just  a  very  good  friend. 
Q.  How  long  have  you  known  him  ?  A.  Oh,  I  should  say 
about  eight  or  ten  years.  We  were  raised  together. 

Q.  Now,  you  told  Major  Boone  that  you  were  going  to 
Augusta  by  some  letter  you  wrote  him — is  that  correct? 
A.  Yes. 

312  Q.  Did  he  reply  to  you  by  letter?  A.  Yes.  He 
asked  me,  before  I  went — said  he  would  like  to  talk 

to  me,  if  I  would  stop  off  at  Washington. 

Q.  Did  you  talk  to  him  when  you  stopped  off?  A.  Yes. 
He  asked  me  if  I  would  do  him  a  favor  and  go  through 
Tryon,  that  it  was  not  much  out  of  the  way,  and  he  would 
be  willing  to  pay  part  of  my  expense  down  south  if  I  would 
look  in  and  see  what  I  could  find  out  about  his  wife.  He 
had  a  man  down  there  at  the  time  who  was  doing  some 
investigating,  and  he  thought  that  I  might  offer  him  some 
assistance. 
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Q.  Is  that  all  he  told  you?  A.  Well,  I  understood  about 
his  case ;  I  had  heard  about  it  from  Mr.  Francis  and  from 
a  discussion  between  him  and  Mr.  Francis,  so  I  knew  about 
his  case. 

Q.  That  is  not  what  I  asked  you.  Is  that  all  he  told  you? 
Is  that  all  that  Major  Boone  told  you?  A.  There  was  more 
detail  than  that,  naturally,  but  that  was  the  general  gist 
of  it. 

Q.  Can’t  you  remember  anything  else  that  he  said?  A. 
Just  said  that  he  was  trying  to  get  the  custody  of  his  chil¬ 
dren  and  if  I  might  help  him  he  would  appreciate  it  very 
much,  that  I  might  be  able  to,  being  an  outsider  and  not 
concerned  with  the  case,  that  it  might  carry  some  weight 
in  testimony  on  his  behalf. 

Q.  Is  that  all  he  told  you  ?  A.  I  think  so. 

313  Q.  Did  he  say  anything  about  trying  to  get  evi¬ 
dence  that  his  wife  was  drinking?  A.  Well,  he 

wanted  me  to  see  what  she  was  doing.  He  said  that  any¬ 
thing  of  that  character  would  be  helpful. 

Q.  Then  he  did  tell  you  that  he  wanted  evidence  that  she 
was  drinking?  A.  What  kind  of  evidence  could  I  find? 

Q.  I  am  asking  you,  did  he  tell  you  that  he  wanted  evi¬ 
dence  that  she  was  drinking?  A.  Well,  naturally,  yes. 

Q.  Did  he  tell  you  that  or  not?  A.  Yes. 

Q.  What  else  did  he  tell  you?  A.  That  she  might  be 
going  out  with  other  men. 

Q.  What  else?  A.  That  is  all. 

Q.  Sir?  A.  That  is  all. 

Q.  Now,  you  say  that  pursuant  to  that  arrangement, 
Major  Boone  was  to  share  part  of  your  expense?  A.  Yes. 

Q.  How  much  money  did  you  collect  from  Major  Boone? 
A.  I  think  it  was  around  $30;  $30  or  $40. 

Q.  Don’t  you  know?  A.  I  do  not  remember  ex- 

314  actlv  the  split  of  expenses  on  the  gas  money.  That 
was  all. 

Q.  Split  of  expenses  on  the  gas  money?  A.  On  the  gaso¬ 
line,  yes. 
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Q.  Did  he  send  you  a  check?  A.  No. 

Q.  Did  he  pay  you  by  cash?  A.  He  gave  me  some  cash. 
Q.  When  did  he  pay  you?  A.  He  paid  me,  I  guess,  just 
after  I  got  back. 

Q.  Don’t  you  know  whether  he  did  or  did  not?  A.  I  said 
he  paid  me  when  I  got  back. 

Q.  How  much  did  he  pay  you  ?  A.  I  told  you  in  the  neigh¬ 
borhood  of  $30  or  $40. 

Q.  You  mean  that  you  do  not  remember?  A.  Not  the 
exact  amount,  no. 

Q.  Wkere  did  he  pay  you?  A.  In  Washington. 

Q.  WHhere?  A.  At  his  home. 

Q.  You  called  at  his  house?  A.  I  stopped  on  my  way 
back  to  camp,  yes. 

Q.  Did  you  furnish  him  some  sort  of  an  account  of  your 
expenses?  A.  No,  no  particular  account. 

315  Q.  No  account?  A.  No. 

Q.  Did  you  get  any  money  from  the  detective  who 
was  there  on  the  job,  this  Mr.  Field?  A.  No. 

Q.  You  did  not  get  any  from  him?  A.  No. 

Q.  Did  he  give  you  a  letter  to  Mr.  Field?  A.  He,  he 
spoke  to  Mr.  Field  over  the  telephone,  I  guess. 

Q.  WTien?  A.  Before  I  left,  to  make  arrangements  so 
that  I  could  meet  him. 

Q.  WTiv  did  you  say  he  spoke  over  the  telephone,  you 
guess?  A.  That  was  the  only  way  he  could  have  made 
arrangements  with  him. 

Q.  Did  you  hear  him  ?  A.  I  was  not  there  when  he  made 
the  arrangement.  He  told  me  what  arrangement  he  had 
made. 

Q.  WTiat  arrangements  did  he  say  he  had  made?  A. 
That  I  was  to  meet  Mr.  Field  in  Spartanburg  Saturday 
afternoon  and  he  would  show  me  around,  and  so  forth, 
introduce  me  to  a  place  where  I  could  meet  Mrs.  Boone  and 
find  out  whatever  I  could. 

316  Q.  Where  did  he  tell  you  that  you  were  to  meet 
Mr.  Fields  in  Spartanburg?  A.  At  a  hotel  in 

Spartanburg. 
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Q.  What  hotel?  A.  Franklin  Hotel. 

Q.  Did  he  tell  you  what  time  of  day?  A.  It  was  to  be  in 
the  afternoon,  late  afternoon,  Saturday  afternoon. 

Q.  Did  he  tell  you  what  time  of  day  it  was?  A.  Just 
before  supper. 

Q.  How  were  you  to  identify  yourself  to  Fields?  A. 
Well,  he  asked  for  us.  I  was  staying  there  at  the  hotel, 
and  Mr.  Field  came  in  and  asked  for  us. 

Q.  You  were  then  still  wearing  the  uniform  of  the  United 
States  Army?  A.  That  is  right. 

Q.  You  were  not  designated  or  authorized  by  your  supe¬ 
rior  to  do  any  private  detective  work  while  wearing  the 
uniform,  were  you?  A.  No. 

Q.  And  as  far  as  you  know,  your  friend  Landgarten  was 
not  authorized?  A.  No.  He  just  had  a  week-end  pass  and 
I  had  a  3-day  pass. 

Q.  Now,  you  were  called  by  Field  while  you  were 

317  at  the  Franklin  Hotel?  A.  That  is  right. 

Q.  Landgarten  was  there?  A.  Yes. 

Q.  What  if  anything  did  Field  tell  you  that  you  were  to 
do?  A.  Well,  he  told  me  that  he  as  yet  had  not  had  a 
formal  introduction  to  Mrs.  Boone  and  that  perhaps,  being 
a  member  of  the  Army,  it  might  make  it  easier  for  me  to 
meet  her  personally,  because  we  could  go  to  the  U.  S.  0. 
and  she  would  be  hostess  there,  and  in  that  way  it  would 
make  his  introduction  rather  informal  and  above  suspicion, 
that  is,  his  being  a  friend  of  ours. 

Q.  He  told  you  what  time  she  would  be  at  the  U.  S.  0.? 
A.  Yes,  I  think  it  was  6  o’clock. 

Q.  Now,  the  U.  S.  0.  Club  was  a  club  maintained  for  ser¬ 
vice  men?  A.  That  is  right. 

Q.  And  Mrs.  Boone  was  one  of  the  ladies  who  were 
assisting  service  men  in  their  entertainment?  A.  That  is 
right. 

Q.  Sort  of  a  hostess?  A.  That  is  right. 

Q.  You  and  your  friend,  both  wearing  the  uniform,  went 
down  to  spy  on  the  hostess — is  that  right?  A.  That 

318  is  right. 
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Q.  And  in  order  to  do  that,  you  were  td  introduce 
her  to  another  private  detective — is  that  right?  A.  Not 
another  private  detective.  To  a  private  detective. 

Q.  You  were  acting  as  a  private  detective,  were  you  not? 
A.  Yes. 

Q.  And  Field,  you  understood,  was  also  so  acting?  A. 
Yes. 

Q.  By  using  the  U.  S.  0.  Club  as  a  means  of  meeting  the 
hotess  there,  you  and  your  soldier  friend  were  going  to 
introduce  her  to  Field?  A.  That  is  right. 

Q.  Now,  you  did  not  tell  Mrs.  Boone  that  you  were  a 
friend  of  Major  Boone,  did  you?  A.  No. 

Q.  You  did  not  tell  her  that  you  had  had  a  conversation 
with  Major  Boone  before  coming  down  to  Tryon?  A.  No. 
I  made  no  acknowledgment  of  the  fact  that  I  knew  her  hus¬ 
band,  or  anything  about  it. 

Q.  There  was  no  liquor  in  the  U.  S.  0.  Club,  was  there? 
A.  No. 

Q.  You  did  not  see  any  evidence  of  any  being 
319  served  there,  did  you  ?  A.  No. 

Q.  Did  you  have  any  liquor  with  you?  A.  Yes. 
We  did  not  have  it  on  ourselves  personally.  It  was  in  the 
car. 

Q.  Your  car  was  out  in  front  of  the  Club,  wasn’t  it?  A. 
Yes. 

Q.  And  was  still  under  your  control?  A.  Yes. 

Q.  Who  furnished  the  liquor?  A.  Mr.  Field  bought  it  in 
a  little  town  just  before  Tryon. 

Q.  Was  there  any  understanding  between  you  and  Field 
that  you  were  going  to  offer  Mrs.  Boone  some  liquor  to 
drink?  A.  It  depended  on  the  course  of  events  as  to  how 
that  would  come  about,  but  it  did  not  work  out  that  way. 
Mrs.  Boone  left  early. 

Q.  Then  was  there  any  understanding  between  you  and 
Field  that  you  would  endeavor  to  have  Mrs.  Boone  drink 
with  you?  A.  Yes. 

Q.  And  that  did  not  work  out?  A.  That  is  right. 


Q.  Who  did  drink  the  liquor?  A.  Well,  after  Mrs. 
Boone  left  the  U.  S.  0.  there  was  a  Miss  Louise  Hilton  who 
sat  with  us,  and  she  showed  us  around  the  town  and 

320  then  took  us  over  to  some  other  woman’s  house — 
Louise  Hervey  was  her  name — and  there  was  an¬ 
other  girl  there,  and  between  the  three  women  and  the  three 
men  we  drank  the  liquor — I  did  not,  but  the  others  did. 

Q.  You  did  not  touch  any?  A.  No. 

Q.  How  about  Field?  A.  Well,  he  drank  to  excess  to  try 
to  keep  up  with  the  girls  and  he  had  not  eaten  supper  and 
passed  out. 

Q.  What  did  you  do  with  him?  A.  Well,  we  took  him 
home. 

Q.  You  are  sure  about  that?  A.  Yes. 

Q.  Where  did  he  live?  A.  He  lived  in  Crestwood,  in 
Tryon.  He  was  staying  at  a  large  rooming  house  there, 
and  we  dropped  him  off  in  front  of  the  house. 

Q.  You  dropped  him  off  in  front  of  the  house?  A.  Yes. 
Q.  What  happened  to  him  ?  A.  He  was  picked  up  by  the 
police  because  he  had  passed  out,  I  guess,  in  front  of  the 
house. 

Q.  Don’t  you  know  as  a  matter  of  fact  that  he  was  not 
only  picked  up  by  the  police,  but  was  charged  with  intoxi¬ 
cation?  A.  I  do  not  know. 

321  Q.  You  did  not  wait  to  find  out?  A.  No.  I  saw 
him  the  next  morning,  but  I  do  not  know  what  he 

was  charged  with.  I  know  they  picked  him  up  for  being 
drunk. 

Q.  How  about  Landgarten?  A.  He  stayed  with  me. 

Q.  Did  he  get  drunk,  too?  A.  No. 

Q.  Did  he  drink  much  liquor?  A.  No,  very  little.  We 
plied  the  girls  with  as  much  liquor  as  we  could. 

Q.  What  for?  A.  To  loosen  up  their  tongues,  so  that 
we  could  find  out  as  much  as  we  could  about  what  was  going 
on. 

Q.  The  next  morning  you  saw  Mrs.  Boone  under  the  mis¬ 
representation  that  you  were  interested  in  buying  her  auto¬ 
mobile,  didn’t  you?  A.  Yes. 
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Q.  You  knocked — 

Mr.  Wellford:  I  object  to  the  question  and  move  that  it 
be  stricken  out.  There  was  no  testimony  that  it  was  a  mis¬ 
representation.  He  stated  in  his  testimony  that  he  had 
gone  there  to  tell  her  that,  and  the  misrepresentation  is 
merely  a  figment  of  the  questioner’s  mind. 

322  By  Mr.  Denit: 

Q.  Well,  Mr.  Witness,  you  were  in  Tryon  using  an  auto¬ 
mobile,  were  you  not?  A.  Yes. 

Q.  Did  that  automobile  belong  to  you?  A.  Yes. 

Q.  And  you  intended  to  return  to  Aberdeen  in  that  auto¬ 
mobile,  didn’t  you?  A.  Yes. 

Q.  You  did  not  intend  to  buy  Mrs.  Boone’s  car,  did  you? 
A.  Yes.  If  she  had  been  willing  to  sell  it,  I  would  have 
been  willing  to  buy  it. 

Q.  What  did  you  offer  her  for  it?  A.  I  think  the  offer 
was  around  five  hundred  dollars. 

Q.  You  would  have  been  willing  to  buy  it?  A.  Yes. 

Q.  Did  you  tell  her  that?  A.  Yes. 

Q.  Why,  then,  a  moment  ago  did  you  answer  that  you 
gained  admission  to  her  house  on  Sunday  morning  on  the 
misrepresentation  that  you  intended  to  buy  her  car? 

Q.  Do  you  remember  answering  the  question?  A. 

323  I  remember  answering  a  question  about  the  car,  yes. 

Q.  When  you  went  there  on  Sunday  morning,  you 
really  did  not  intend  to  buy  the  automobile?  A.  If  she 
would  have  been  willing  to  sell  it,  I  would  have  been  willing 
to  buy  it.  I  just  gambled  on  the  fact  that  she  would  not. 
I  had  spoken  to  Major  Boone  and  he  thought  it  might  be  a 
good  idea  to  buy  it.  He  would  have  been  willing  to  buy  it 
in  order  to  prove  that  she  did  not  have  the  means — enough 
money,  in  other  words.  I  was  not  going  to  buy  it  person¬ 
ally,  but  he  would  have  been  willing  to  buy  it  if  I  could 
make  the  arrangement. 

Q.  When  did  he  tell  you  that?  A.  I  spoke  to  him  Sunday 
morning. 
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Q.  On  the  telephone?  A.  Yes. 

Q.  Yon  reported  to  him  what  had  happened  Saturday 
night?  A.  Yes. 

Q.  Did  you  make  the  telephone  call  under  this  mutual 
sharing  of  the  expenses,  or  at  Major  Boone’s  expense?  A. 
I  think  the  charges  were  reversed. 

Q.  Don’t  you  know  whether  they  were  or  not?  A.  I  do 
not  remember  exactly,  no. 

Q.  You  mean  that  this  visit  to  Trvon  and  the  details  of 
it  which  occurred  in  September  of  1943  are  now  hazy 

324  in  your  mind?  A.  No.  Only  the  minute  details 
might  not  be  exactly  clear.  I  don’t  remember  if  I 

took  the  charge  at  the  hotel.  I  think  it  was  reversed, 
though. 

Q.  In  this  conversation  with  Major  Boone,  where  did 
you  reach  him  ?  A.  At  his  home. 

Q.  What  time  of  day  was  it?  A.  Early  Sunday  morning. 
Q.  How  early?  A.  Before  I  went  to  Tryon.  It  was 
probably  about  9  o’clock. 

Q.  Before  you  went  to  Tryon?  A.  Yes.  I  spent  Satur¬ 
day  night  at  Spartanburg,  in  the  hotel. 

Q.  I  understood  you  a  moment  ago  to  say  that  you  went 
to  Mrs.  Boone’s  house  about  9  o’clock  in  the  morning?  A. 
Nine  o’clock?  I  said  about  9:30  Sunday  morning.  I  spoke 
to  Major  Boone  shortly  before  I  went  there. 

Q.  You  called  him  from  Spartanburg?  A.  That  is  right. 
Q.  How  far  from  Tryon  is  Spartanburg?  A.  About  25 
or  20  miles. 

Q.  You  mean  that  you  talked  to  Major  Boone  at  9 
o’clock  and  you  were  at  Mrs.  Boone’s  at  9:30?  A. 

325  Those  are  approximate  times. 

Q.  It  could  have  been  earlier?  A.  It  could  have 
been  earlier  in  one  case  and  later  in  another,  either  way. 

Q.  It  was  so  early  on  Sunday  morning  that  Mrs.  Boone 
remonstrated  on  being  disturbed  at  that  hour?  A.  Yes, 
it  was  about  9:30,  I  imagine,  or  10  o’clock. 
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Q.  Specifically,  what  did  Major  Boone  tell  you  to  say  to 
Mrs.  Boone  about  the  automobile  ?  A.  To  see  if  she  wanted 
to  sell  it ;  that  is  all.  Just  to  see  if  we  could  buy  the  auto¬ 
mobile. 

Q.  You  told  us  a  moment  ago  that  you  wanted  to  show 
that  she  needed  the  money,  was  hard  up. 

•  •  •  •  •  •  '  •  •  •  • 

Q.  Did  Major  Boone  make  any  such  statement  to  you? 
A.  Major  Boone  told  me  that  if  I  could  purchase  the  auto¬ 
mobile,  he  would  purchase  it  from  me  and  it  might  be  evi¬ 
dence  in  view  of  the  fact — pointing  to  the  fact  that  she  did 
not  have  sufficient  money  to  support  the  children. 

Q.  When  you  went  back  there  to  talk  to  Mrs.  Boone,  did 
you  offer  her  a  specific  amount  of  money  for  the  automo¬ 
bile?  A.  Yes,  I  think  I  offered  her  five  hundred  dollars 
for  it. 

326  Q.  Had  she  quoted  any  price  the  evening  before? 

A.  No,  but  I  knew  the  value  of  cars,  and  I  thought 
that  that  would  be  a  fair  amount. 

Q.  Was  that  the  first  time  that  $500  was  suggested  by 
either  you  or  she?  A.  I  think  she  mentioned  that  she  had 
been  offered  something  between  four  and  five  hundred  from 
her  dealers  there. 

Q.  When  did  she  mention  that?  A.  That  was  the  night 
before,  Saturday  night,  when  we  saw  her  at  the  U.  S.  0. 

Q.  Then  your  conversation  with  her  on  the  Saturday 
night  before  was  a  conversation  limited  to  her  family  con¬ 
nections  in  Detroit  and  the  sale  of  this  automobile — is  that 
right?  A.  Yes,  that  was  part  of  the  conversation. 

Q.  She  told  you  that  Saturday  evening — just  what  was 
the  reason  why  she  would  like  to  sell  the  car?  A.  She  said 
that  she  had  been  running  around  trying  to  raise  money 
to  pay  her  income  tax  and  was  not  sure  that  she  would  be 
able  to  do  it  without  selling  her  car. 

Q.  You  made  no  suggestion  to  her  then  about  the  value 
of  the  car?  A.  No. 

Q.  Nor  any  price  for  that  car?  A.  No. 
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327  Q.  It  was  not  then  that  you  had  reached  the  con¬ 
clusion  that  if  she  was  willing  to  sell  you  would  be 

willing  to  buy?  A.  That  is  right. 

Q.  Sir?  A.  That  is  right. 

Q.  Now,  the  next  day  when  you  made  the  suggestion  to 
her  to  sell  the  car  to  you,  it  was  wholly  on  the  representa¬ 
tion  that  Major  Boone  made  to  you  that  he  would  pay  for 
it — is  that  correct?  A.  That  is  right. 

Q.  Did  he  tell  you  that  he  would  buy  it  and  give  it  to 
you?  A.  No,  I  had  my  own  car. 

Or  Then  you  did  not  intend  to  buy  Mrs.  Boone’s  car  for 
yourself?  A.  Not  for  myself.  I  intended  to  buy  it  for 
Major  Boone. 

Q.  Did  you  tell  her  that?  A.  No. 

Q.  Just  what  did  you  tell  her  respecting  your  desire  to 
buy  that  car?  A.  I  said  that  I  wanted  to  buy  that  car. 
That  was  all.  She  saw  no  reason  to  ask  me  any  questions 
as  to  my  reasons. 

Q.  At  the  time  that  you  told  her  that  you  wanted  to  buy 
the  car,  w’ere  you  in  her  home?  A.  Yes. 

328  Q.  Then  you  subsequently  went  out  and  took  a 
drive  in  an  automobile?  A.  That  is  right;  in  her 

car. 

Q.  Where  was  your  car  then?  A.  Right  there;  it  was 
right  in  front  of  the  house. 

Q.  So  that  she  could  see  it?  A.  Yes. 

Q.  Did  you  tell  her  that  that  was  your  car?  A.  No. 

Q.  Did  you  say  anything  about  it?  A.  I  said  that  it  was 
not  my  car. 

Q.  You  said  that  it  was  not  your  car?  A.  That  is  right. 
Q.  Did  you  tell  her  whose  it  was?  A.  No. 

Q.  And  you  told  her  that  it  was  not  your  car,  although 
you  had  driven  all  the  way  down  to  Tryon  in  it  and  knew 
all  the  time  that  it  was  your  car? 

•  ••••••••« 
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329  A.  That  is  right. 

By  Mr.  Denit: 

Q.  By  the  way,  Mr.  Williams,  who  furnished  the  gasoline 
coupons  that  enabled  you  to  buy  gasoline? 

Mr.  Wellford:  I  object. 

Mr.  Patterson:  I  object,  on  the  ground  that  it  is  im¬ 
material  and  has  absolutely  nothing  to  do  with  this  case, 
and  advise  the  witness  that  he  is  not — -well,  he  is  not  my 
witness,  so  I  will  have  to  withdraw  that. 

Mr.  Patterson:  I  advise  the  witness  that  he  does  not 
have  to  answer  that  question. 

By  Mr.  Denit: 

Q.  When  you  and  Major  Boone  made  this  share-of-ex- 
pense  arrangement,  was  any  provision  made  for  furnishing 
gasoline  coupons? 

Mr.  Patterson:  I  object. 

Mr.  Wellford:  I  object  also,  on  the  ground  that  it  is 
irrelevant  and  immaterial  and  has  nothing  to  do  with  this 

case. 

330  Mr.  Denit  (to  the  witness) :  You  may  answer. 

Mr.  Patterson:  I  advise  the  witness  not  to  an¬ 
swer. 

By  Mr.  Denit: 

Q.  Did  you  purchase  the  gasoline  used  to  make  this  trip 
with  A  or  B  coupons? 

Mr.  Patterson:  I  object. 

Mr.  Wellford :  I  also  join  in  the  objection,  on  the  ground 
that  it  is  an  improper  question  and  it  has  nothing  to  do 
with  the  cross-examination  of  this  witness  as  to  where  the 
gasoline  was  obtained  from.  The  fact  is  that  he  went  down 
there,  and  the  gasoline  "was  paid  for. 

By  Mr.  Denit : 

Q.  Will  you  tell  us  with  what  coupons  you  purchased 
gasoline  to  make  this  trip? 
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Mr.  Patterson:  I  object.  It  is  the  same  question. 

Mr.  Wellford:  I  object,  on  the  same  ground  as  before. 
(Upon  request,  pending  question  repeated  by  the  notary, 
as  above  recorded.) 

Mr.  Wellford:  That  question  is  objected  to. 

I  would  advise  the  witness  not  to  answer. 

Mr.  Patterson :  I  so  advise  him,  yes.  It  is  the  same  ques¬ 
tion  in  another  form. 

By  Mr.  Denit : 

Q.  Do  you  follow  the  advice  of  counsel  in  that  respect? 
A.  Yes. 

331  Q.  You  decline  to  answer.  A.  That  is  right. 

Q.  Although  you  have  no  interest  whatever  in  the 
outcome  of  this  case?  A.  What  do  you  mean  by  your  ques¬ 
tion? 

Q.  You  can  understand - 

Mr.  Patterson :  I  object  to  the  form  of  the  question,  not 
the  substance  of  it. 

A.  Personally  I  do  not  think  the  question  concerns  the 
case,  and  in  view  of  that  fact  I  do  not  care  to  answer  it. 

By  Mr.  Denit : 

Q.  What  interest  do  you  have  in  the  outcome  of  this  case? 
A.  To  the  fact  that  I  think  the  children  might  be  better  off 
in  Major  Boone’s  house. 

Q.  You  have  formed  that  conclusion?  A.  Yes. 

Q.  Now,  who  arranged  for  your  appearance  in  Washing¬ 
ton  to  testify  in  this  case?  A.  Major  Boone. 

Q.  Who  paid  your  transportation?  A.  Major  Boone. 

Q.  How  much  did  he  pay  you?  A.  So  far  the  only  expense 
involved  has  been  the  cost  of  the  plane  ticket,  the  round-trip 
ticket  that  he  purchased. 

332  Q.  What  was  that?  A.  I  guess  the  round  trip,  with 
a  berth,  is  about  $35. 

Q.  Have  you  remained  in  Washington  over  night?  A.  No, 
I  just  got  here  this  morning. 
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Q.  And  you  intend  to  return  by  plane  this  afternoon?  A. 
Immediately,  yes. 

Q.  Major  Boone  provided  you  with  a  plane  ticket?  A.  I 
just  bought  my  own  plane  ticket. 

Q.  With  money  furnished  by  him?  A.  No. 

Q.  To  be  paid  to  you  by  him?  A.  Well,  I  have  not  gone 
into  any  details.  I  am  just  anxious  to  get  back,  and  I  am 
sure  that  can  be  straightened  out  in  the  future. 

Q.  Didn’t  Major  Boone  write  you  a  letter  about  coming 
to  Washington? 

•  ••••••••• 

A.  Yes. 

By  Mr.  Denit: 

Q.  Do  you  have  that  letter?  A.  No,  I  don’t  have  it  with 
me. 

Q.  Do  you  have  it  at  home?  A.  I  think  so,  if  it  has  not 
been  thrown  out.  I  could  not  say  for  sure. 

Q.  When  did  you  receive  the  letter?  A.  I  received 

333  the  letter  approximately  a  week  or  two  ago. 

Q.  Was  it  typewritten,  or  in  longhand?  A.  The  letter 
was  typewritten. 

Q.  On  War  Department  stationery?  A.  No. 

Q.  Sir?  A.  No,  I  do  not  think  so.  No,  I  am  quite  sure 
it  was  not. 

•  ••••••••• 

Q.  In  the  letter  which  Major  Boone  wrote  you,  did  he 
make  any  reference  to  payment  to  you  for  coming  here  to 
Washington? 

334  A.  There  was  no  mention  of  any  payment.  There 
was  just  the  enclosed  tickets,  that  is  all,  asking  me  if 

I  would  come,  that  I  might  be  of  service. 

By  Mr.  Denit: 

Q.  Do  you  object  to  sending  that  letter  to  the  stenog¬ 
rapher,  to  be  made  part  of  your  deposition  here?  A.  No. 

•  ••••••••• 
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335  Q.  Now,  when  you  left  Try  on  on  the  Sunday 
which  I  understood  you  to  say  was  September  4, 

1943,  did  you  ever  communicate  with  Mrs.  Boone  follow¬ 
ing  that?  A.  There  was  a  telephone  call  to  Mrs.  Boone  that 

I  made  from  Washington,  but  I  never - 

Q.  When?  A.  Well,  it  was  when  I  was  discharged  from — 
not  discharged;  when  I  was  released  from  the  Army.  I 
stopped  back  in  Washington  to  say  goodbye  to  Major 
Boone,  and  also  made  a  phone  call  to  New  Orleans. 

Q.  Why?  A.  Because  Mrs.  Boone  had  told  me  that  she 
would  be  there. 

Q.  What  were  you  calling  her  for?  A.  To  see  if  she 
was  there,  if  I  could  talk  to  her.  She  had  invited  us  down 
to  New  Orleans.  She  said  that  she  was  going  down  there, 
and  would  I  drive  her  down. 

336  Q.  She  asked  you  to  drive  her  down?  A.  Yes. 

Q.  When  did  she  ask  you?  A.  The  first  time  T 

met  her,  or  rather  the  Sunday  when  I  was  in  Trvon. 

Q.  What  did  you  say?  A.  I  told  her  that  I  could  not, 
that  I  had  to  get  back  to  camp.  She  said  it  was  too  bad 
I  did  not  have  more  time;  we  might  go  dowm  there. 

Q.  When  you  called  her  from  Washington,  where  were 
you?  What  place?  A.  I  was  in  Washington. 

Q.  I  understand  that  you  were  in  the  city,  but  where? 
A.  I  don’t  remember  exactly  where  I  did  call. 

Q.  Did  you  call  from  Major  Boone’s  house?  A.  I  do  not 
think  so. 

Q.  Why  not?  A.  I  do  not  know. 

Q.  You  don’t  know  why  you  don’t  remember?  A.  I  don’t 
remember.  No,  I  don’t  think  it  was  from  his  house.  It 
might  have  been. 

Q.  Who  suggested  that  you  call  her?  A.  Major  Boone. 
Q.  WTien  did  he  suggest  it?  A.  When  I  was  there;  the 
same  time  I  was  there. 

337  Q.  When  was  that?  A.  It  was  in  September.  I 
don’t  remember  exactly  when.  Let  me  see,  now — it 

was  shortly  after  that  time;  it  was  shortly  after  my  re¬ 
lease  from  the  Army. 


241 

Q.  You  were  released  from  the  Army  what  date?  A. 
September  11. 

Q.  That  was  a  week  after  you  left  Tryon?  A.  I  don’t 
remember  if  I  made  the  call  at  that  time — I  was  back  in 
Washington — I  came  back  to  Washington  shortly  after  that 
and  it  was  during  the  same  month;  I  don’t  remember  if  I 
made  the  call  that  same  day  or  later  on  in  the  month  when 
I  came  back,  but  it  was  in  September.  It  was  in  the  latter 
part  of  September. 

Q.  Wlien  you  went  to  Tryon  September  3  and  4,  had  ar¬ 
rangements  been  made  to  secure  your  release  from  the 
Army?  A.  Arrangements  were  in  the  process,  yes. 

Q.  W7hen  were  you  notified  that  those  arrangements  had 
reached  a  final  conclusion?  A.  The  day  of  the  visit,  the 
release  had  reached  that  conclusion.  I  had  taken  the  physi¬ 
cal  examination,  but  it  took  a  certain  length  of  time  for  the 
papers  to  clear. 

Q.  When  were  you  notified  that  you  had  been  released? 
A.  I  was  released  on  the  11th.  I  was  notified  at  least  two 
weeks  before  that  time,  because  I  took  a  physical  examina¬ 
tion  about  that  time  before. 

338  Q.  When  you  went  down  to  Tryon,  you  knew  that 
you  had  been  released?  A.  I  knew  that  I  was  going 
to  be  released,  yes. 

Q.  Did  you  receive  some  sort  of  notice  that  you  were  go¬ 
ing  to  be  relieved  of  active  duty?  A.  Yes,  my  superior  offi¬ 
cer  in  the  company  that  I  was  in  told  me,  but  he  said  that 
it  would  take  some  time  to  get  through.  I  had  just  com¬ 
pleted  my  basic  training. 

Q.  You  came  back  to  Washington  following  this  visit  with 
Mrs.  Boone  on  the  4th  of  September?  A.  I  went  back  to 
camp.  I  passed  through  Washington,  yes. 

O.  Did  you  stop  to  see  Major  Boone?  A.  Yes. 

Q.  Will  you  tell  us  what  date?  A.  It  was  Sunday  night 
or  early  Monday  morning  when  I  got  into  Washington. 

O.  That  is  the  day  after  your  visit?  A.  Yes.  I  drove  right 
straight  from  Tryon  all  the  way  back  to  camp. 


Q.  Did  you  drive  right  straight  back  to  camp,  or  drive  to 
Major  Boone’s  home?  A.  First  I  drove  to  Major  Boone’s 
home  for  a  short  stay,  and  then  I  continued  on  my  way 
back  to  camp. 

Q.  When  you  went  to  Major  Boone’s  on  Monday, 

339  which  would  be  September  5,  had  you  received  notice 
that  you  were  actually  relieved  from  active  duty? 

A.  I  knew  before  I  went  down  south. 

Mr.  Wellford:  I  object  to  the  question.  First  it  is. 
falsely  stated  that  September  4  was  the  Sunday  that  the 
witness  has  testified  that  he  was  in  Tryon,  N.  C.  As  I 
understand  it — wasn’t  it  September  5? 

The  Witness :  That  is  right. 

Mr.  Wellford:  And  therefore  he  is  stating  that  he  tes¬ 
tified  that  on  September  5  was  in  Major  Boone’s  house. 

The  Witness :  I  think  that  it  was  after  midnight,  but  in 
that  vicinity,  anyway. 

Mr.  Denit :  All  right. 

Q.  Have  you  had  any  correspondence  with  Major  Boone 
since  September  4,  1943?  A.  Yes. 

Q.  He  has  written  to  you  and  you  have  written  to  him — 
is  that  correct?  A.  Yes. 

Q.  Now,  what  branch  of  the  service  were  you  in?  A. 
Ordnance. 

Q.  What  branch  is  Major  Boone  in?  A.  Quartermaster. 
Q.  Did  you  solicit  Major  Boone’s  aid  in  securing  a  re¬ 
lease?  A.  No. 

•  ••••••••• 

340  Q.  I  want  you  to  tell  us  what  kind  of  a  car  you 
rode  in  down  there  to  Tryon  ? 

Mr.  Patterson :  I  object  to  that,  as  wholly  immaterial. 

A.  I  have  a  Chrysler,  1942. 

By  Mr.  Denit : 

Q.  Is  that  the  car  you  went  in?  A.  Yes. 

Q.  What  color  is  it. 
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Mr.  Patterson :  I  object,  but  go  ahead  and  answer. 

A.  It  is  a  gray  Chrysler. 

By  Mr.  Denit : 

Q.  Sedan,  sport  model  or  roadster? 

Mr.  Wellford:  I  object  to  the  question.  It  is  get- 

341  ting  to  the  point  now — unless  counsel  wants  to  point 
out  what  is  material  about  this  course  of  examination, 

I  object  to  it.  It  is  immaterial  and  irrelevant  and  has  noth¬ 
ing  to  do  with  the  direct  and  it  is  purely  a  question  of  stall¬ 
ing,  in  my  opinion. 

Mr.  Denit:  I  am  not  particularly  expert  at  that,  so  I 
would  not  know  whether  it  is. 

Mr.  Wellford:  You  seem  to  be  very  proficient. 

(After  pending  question  was  repeated  by  notary,  as  above 
recorded.) 

A.  It  is  a  convertible  coupe,  five-passenger  convertible 
coupe,  1942,  Royal. 

Q.  Did  it  have  Michigan  tags  on  it?  A.  Yes. 

Mr.  Denit :  That  is  all. 

Redirect  Examination. 

By  Mr.  Patterson : 

Q.  When  you  called  up  New  Orleans  on  the  day  when 
you  did  call,  did  you  talk  with  Mrs.  Boone?  A.  No. 

Mr.  Patterson :  That  is  all. 

Further  Redirect  Examination. 

By  Mr.  Wellford: 

Q.  Mr.  Williams,  you  stated  that  when  you  met  Mrs. 
Boone  at  the  U.  S.  0.  Club,  that  she  invited  you,  as  I 

342  understood  it,  to  see  her  at  a  later  date — is  that  cor¬ 
rect?  A.  That  is  correct. 

Q.  What  time  was  it  that  she  told  you  that  she  would 
meet  you?  A.  She  said  that  she  expected  to  be  back  home 
about  1 :30  that  evening. 
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Q.  Meaning  the  next  morning?  A.  That  is  right. 

Q.  Did  you  go  to  her  house  that  night  late?  A.  Yes,  we 
went  to  her  house  and  there  was  a  note  there.  We  went  to 
her  house,  but  nobody  was  there,  but  there  was  a  note  writ¬ 
ten  to  somebody  else. 

Q.  Without  stating  what  was  in  the  note,  as  a  result  of 
that  note  did  you  go  any  place  to  look  for  her?  A.  Yes. 

•  •••*•#••• 

343  A.  We  went  to  Sunny  dale,  yes. 

Q.  You  stated  that  you  left  the  house  to  take  a  ride 
in  an  automobile.  What  kind  of  an  automobile  was  it  that 
Mrs.  Boone  owned?  I  mean,  a  coupe  or  sedan?  A.  It  was 
a  coupe,  a  business  coupe. 

Q.  How  many  people  were  in  it?  A.  Four. 

Q.  Who  were  they?  A.  There  was  Miss  Harper,  Mrs. 
Boone,  my  boy  friend  and  myself. 

Q.  How  did  all  four  get  in  that  coupe?  A.  Mrs.  Boone 
sat  right  beside  me,  and  my  boy  friend  sat  on  the  other  side 
of  her,  and  Miss  Harper  sat  on  his  lap. 

Q.  How  was  Mrs.  Boone  dressed?  A.  In  shorts,  and  a 
shirt. 

Q.  Did  Mrs.  Boone  tell  you  that  she  was  going  to  New 
Orleans?  A.  Yes. 

Q.  Did  she  make  any  comment  on  her  trip,  the  nature  of 
it?  A.  Well,  a  sort  of  get-away  from  a  confined  atmosphere. 
She  said  that  she  had  to  be  very  careful  of  her  behavior  in 
Trvon,  so  they  were  going  to  go  down  in  New  Orleans  where 
I  understand  Miss  Harper  was  from  and  they  ex- 

344  pected  to  have  a  good  time  there. 

Q.  That  is  how  you  learned  that  she  was  in  New 
Orleans?  A.  Yes. 

Mr.  Patterson :  No  further  redirect. 

Mr.  Denit:  I  have  a  question  to  ask  the  witness. 

By  Mr.  Wellford: 

Q.  When  Mrs.  Boone,  as  I  understood  you  to  sav,  took  a 
drink  out  of  a  rum  bottle  that  was  on  the  table  in  her  house, 
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did  she  make  any  statement  about  herself  at  the  time?  A. 
She  said  that  she  had  a  hangover  from  the  night  before  and 
that  that  might  be  a  good  way  to  get  rid  of  it. 

Q.  "Was  she  fully  clothed  when  she  came  downstairs?  A. 
No,  not  the  first  time. 

Q.  How  was  she  dressed?  A.  She  had  on  a  nightgown  and 
a  housecoat  just  wrapped  around  her ;  that  is  all. 

Q.  Did  she  have  on  any  shoes?  A.  I  don’t  think  so.  Iam 
not  sure,  though. 

Q.  Could  you  see  any  part  of  her  body?  A.  Well,  the 
nightgown  was  cut  low  and  the  robe  was  just  wrapped 
around  and  it  did  not  conceal  her  to  any  extent,  and  part 
of  her  breast  was  revealed. 

Q.  You  were  on  leave,  I  understand,  when  you  made  this 
investigation  just  prior  to  your  being  released  from  the 
Army?  A.  That  is  right. 

345  Mr.  Wellford:  No  further  questions. 

Recross  Examination. 

By  Mr.  Denit : 

Q.  You  said  that  you  found  a  note  on  the  premises?  A. 
Yes. 

Q.  Where  was  the  note?  A.  The  note  was  there  on  the 
porch.  I  think  it  was  stuck  between  the  doors.  My  boy 
friend  picked  it  up. 

Q.  What  did  you  do  with  it?  A.  We  brought  it  back 
with  us. 

Q.  To  where?  A.  Gave  it  to  Major  Boone. 

Q.  You  turned  it  over  to  Major  Boone?  A.  Yes. 

Mr.  Denit :  That  is  all. 

**••*•*••• 

837  The  Court :  Did  you  gentlemen  decide  about  these 
witnesses  ? 

Mr.  Denit:  We  have  reached  this  conclusion,  that  until 
we  know  whether  your  Honor  is  going  to  consider  this  evi¬ 
dence  in  connection  with  this  case,  we  do  not  think  we  could 
safely  cross  examine  on  a  mere  proffer  of  evidence. 
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« 

(After  an  extended  argument  between  the  Court  and 
counsel,  the  following  proceedings  were  had:) 

The  Court :  I  must  leave  it  to  counsel  to  choose  their  own 
course  of  procedure.  I  have  no  right  to  criticise,  and  cer¬ 
tainly  have  no  desire  to  do  so. 
###**•*••• 

Testimony  of  Mrs.  Mary  Elizabeth  Stabler 

838  Mrs.  Mary  Elizabeth  Stabler. 

By  Mr.  Wellford : 

Q.  Your  full  name,  please?  A.  Mary  Elizabeth  Stabler. 
Q.  Where  do  you  live,  Mrs.  Stabler.  A.  I  reside  at  7930 
16th  Street,  Northwest. 

Q.  Do  you  have  any  relation  with  the  children — I  don’t 
mean  consanguineously.  Do  you  have  any  official  connec¬ 
tion?  A.  Yes,  sir.  I  am  the  children’s  godmother. 

**••*•#••• 

840  Q.  Are  you  a  nurse,  Mrs.  Stabler?  A.  Yes,  sir. 

Q.  How  long  have  you  been  in  Washington?  A.  I 

have  been  in  Washington  since  July  of  1941. 

Q.  And  where  are  you  living?  A.  7930 16th  Street,  North¬ 
west. 

841  Q.  Since  1941?  A.  Yes,  sir. 

Q.  And  what  are  your  duties  there?  A.  Well,  my  duties 
are  to  take  care  of  the  children,  see  that  their  health  is 
taken  care  of,  that  they  have  the  proper  food  and  the  proper 
exercise  that  all  normal,  healthy  children  should  have. 

Q.  Mrs.  Stabler,  do  these  children,  for  whom  you  are  god¬ 
mother,  attend  church?  A.  Yes,  sir,  they  do. 

The  Court:  This  is  still  under  the  proffer? 

Mr.  Wellford:  Well,  I  had  better  stay  within  that. 

The  Court:  Would  this  bear  upon  the  present? 

Mr.  Wellford :  Yes,  it  would.  So  I  had  better  go  back. 
Mr.  Patterson :  Finish  your  proffer  first. 
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By  Mr.  Wellford: 

Q.  Mrs.  Stabler,  do  you  know  Mr.  McCown?  A.  Yes,  sir, 
I  do. 

Q.  Where  did  you  first  meet  him  ?  A.  The  first  time  that 
I  met  Mr.  McCown  was  when  he  came  to  visit  with  Mrs. 
Boone  at  my  apartment,  the  Twin  Castles  Apartment,  Win¬ 
ston-Salem. 

Q.  When  was  that?  A.  That  was  the  first  day  of  Jan¬ 
uary,  in  1940. 

Q.  And  did  you  see  him  subsequent  to  that  time? 

842  A.  No,  sir.  That  was  the  first  time  that  I  had  met 
Mr.  McCown. 

Q.  That  was  the  first  time,  but,  after  that,  did  you  meet 
him  again?  A.  I  beg  your  pardon.  Yes,  sir,  I  have. 

Q.  "When  was  the  next  time  that  you  saw  him?  A.  The 
next  time  I  saw  Mr.  McCown,  he  came  also  with  Mrs.  Boone 
one  afternoon  when  she  was  to  visit  the  children,  and,  she 
brought  quite  a  few  people  with  her  to  see  the  children,  and, 
as  Major  Boone  said  it  was  her  day  -with  the  children  and 
he  preferred  that  no  on  else  come  with  her — she  had  her 
sister  and  brother-in-law — and  I  said  I  was  sorry  but  the 
Major  had  said  that  no  one  else  was  to  see  them. 

She  left  and  brought  Mr.  McCown  back. 

Q.  Did  you  know  that  Mr.  McCown  was  counsel  for  Mrs. 
Boone?  A.  I  didn’t  know,  until  the  first  time  I  saw  him. 

Q.  How  did  you  learn  that?  A.  Mrs.  Boone  introduced 
me. 

Q.  As  her  counsel?  A.  Yes,  sir. 

Q.  Did  you  see  Mr.  McCown  after  that  time?  A.  The 
next  time  was  when  I  told  you. 

Q.  Did  you  see  him  after  that?  A.  Yes,  sir.  The 

843  next  time  I  saw  him  he  came  to  visit  me. 

Q.  Where  was  that?  A.  Roanoke,  Virginia. 

Q.  When  was  that?  A.  That  was  in  the  early  part  of 
May,  1941. 

Q.  WTiat  did  he  say  to  you  in  regard  to  Mrs.  Boone?  A. 
He  told  me,  “As  you  know,  T  am  Mrs.  Boone’s  lawyer,  and 


you  can  lielp  us  if  you  will  do  certain  things.”  And  he  of¬ 
fered  me  a  sum  of  money  to  appear  in  court  for  him  against  < 
Major  Boone  and  help  him  to  regain  the  children,  by  stating 
that  Major  Boone  was  no  good,  and  that  he  mistreated  the 
children,  and  stating  that  they  would  be  better  off  with  Mrs. 
Boone. 

Q.  Who  was  with  Mr.  McCown  at  that  time?  A.  My  hus¬ 
band? 

Q.  Are  you  divorced  from  your  husband?  A.  Yes,  I  am. 
Q.  What  did  you  say?  A.  I  ordered  Mr.  McCown  and 
mv  husband  to  leave  my  office.  I  told  them  if  thev  didn’t 
leave  I  would  have  to  call  my  man  and  have  them  thrown 
out,  because  I  couldn’t  be  a  party  to  anything  like  that. 

Bv  the  Court : 

Q.  Where  was  that?  A.  In  Roanoke,  Virginia.  I 

844  was  manager  of  the  Franklin  Heights  Apartments  in 
Roanoke,  for  the  Federal  Housing  Administration. 

Bv  Mr.  Wellford: 

Q.  Mrs.  Stabler,  were  you  ever  connected  with  a  hospital 
in  Pennsylvania?  A.  Yes,  sir.  I  was  with  the  Sewickley 
Children’s  Hospital,  Sewickley,  Pennsylvania. 

Q.  How  long  were  you  there?  A.  I  was  there  two  years. 
Q.  Have  you  ever  been  employed  in  a  hospital  here  in 
Washington?  A.  Yes,  sir.  I  am  employed  at  Walter  Reed 
Hospital,  Washington,  D.  C. 

Q.  Did  you  ever  have  any  training  in  any  other  hospital 
here?  A.  Yes,  sir.  I  have  also  worked  at  Emergency. 

Q.  Now,  you  came  to  Washington  in  1941, 1  believe  it  was? 
A.  Yes,  sir. 

Q.  Did  you  meet  Mrs.  Boone  here  in  Washington?  A. 
Yes,  sir,  I  did. 

Q.  How  did  it  come  about  that  you  met  her?  A.  Mrs. 
Boone  came  to  visit  her  children  here  in  Washington. 

845  Q.  And  did  she  come  to  the  house  where  you 
were  with  the  children?  A.  No,  sir,  not  at  that  par- 
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ticular  time.  I  picked  Mrs.  Boone  up  at  her  hotel.  I  had 
the  children  in  the  car. 

Q.  What  hotel?  A.  At  that  time  she  was  stopping  at  the 
hotel  near  the  Union  Station.  I  think  it  has  recently  been 
taken  over  by  the  United  Nations. 

Q.  Do  you  know  what  hotel  it  was?  A.  I  think  it  was  the 
Franklin  Park.  I  can’t  tell  you  the  exact  name. 

Q.  How  often  would  she  come  here  ?  A.  She  usually  came 
each  month.  If  she  missed  a  month,  she  would  take  four 
days  the  following  month. 

Q.  Did  you  make  anything  available  for  her?  A.  Yes, 
sir,  I  used  my  own  car.  I  usually  picked  her  up.  J  took 
her  for  rides  in  the  park.  We  would  go  to  Rock  Creek  Park. 

The  children  always  had  a  nap  in  the  afternoon.  We 
would  let  them  rest.  Sometimes  we  would  let  them  rest 
in  the  car  in  the  park. 

I  took  her  to  a  horse  show  in  Virginia.  I  tried  to  make 
the  day  as  pleasant  as  possible,  and  she  was  constantly 
with  her  children  when  she  was  with  me. 

846  Q.  Did  she  ever  come  to  7930  16th  Street,  North¬ 
west  to  see  the  children?  A.  Yes,  sir. 

Q.  Do  you  recall  when  was  the  first  time  that  she  came 
there?  A.  The  first  time  she  came  to  the  house  was  right 
after  the  trial,  I  think — the  trial  here  in  March. 

Q.  In  1942?  A.  Yes,  sir — March  of  1942. 

Q.  Tell  us  about  that.  A.  Well,  she  came  to  the  house. 
She  was  allowed,  I  believe,  four  days  that  time,  if  I  re¬ 
member  correctly. 

On  those  occasions  she  took  the  children  for  the  day. 

Mr.  Shipman:  If  your  Honor  please,  they  are  getting 
out  of  the  protfer. 

The  Court:  Apparently  this  is  after  that  time. 

Mr.  Wellford:  No.  This  is  1941. 

The  Court :  This  is  1942,  now,  that  you  are  getting  to. 

Mr.  Wellford:  I  thought  she  said  1941. 

The  Witness:  No.  This  was  after  the  case. 

Mr.  Wellford:  I  think  that  that  is  the  end  of  the 
prof  erred  testimony. 
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847  The  Court:  You  are  going  to  go  on  into  the 
present? 

Mr.  Wellford:  Yes. 

The  Court:  Very  well. 

By  Mr.  Wellford: 

Q.  When  did  she  come  to  see  them  at  7930  16th  Street, 
Northwest?  A.  She  was  allowed  four  days  by,  I  think, 
agreement. 

Q.  All  right.  Go  ahead.  A.  And  she  would  come  and  take 
the  children  out  for  those  days,  and  bring  them  back  in 
the  evening  around  6:00  o’clock  of  a  quarter  to  6:00.  She 
would  have  them  all  day. 

Q.  By  herself?  A.  Yes,  sir,  by  herself. 

Q.  Would  she  return  them  at  6:00  o’clock?  A.  Yes,  she 
would  return  them  at  5:30  or  a  quarter  to  6:00.  I  don’t 
know  wThere  she  went.  I  never  asked  her. 

Mr.  Denit:  Well,  now,  just  a  moment — 

By  Mr.  Wellford : 

Q.  (interposing)  Did  she  ever  stay  at  your  house  and 
sleep  there,  at  7930  16th  Street?  A.  No,  sir.  She  has 
never  slept  there,  but  she  has  come  there  and  spent 

848  the  day  there,  and  had  her  meals  there.  She  never 
spent  the  night.  She  has  taken  a  nap  there. 

Q.  At  the  house,  at  7930  16th  Street,  Northwest?  A. 
Yes — the  last  time  Mrs.  Boone  was  there — 

Q.  (interposing)  When  was  that?  A.  That  was  in  No¬ 
vember,  around  the  middle  of  the  month,  in  1942,  was  the 
last  time  Mrs.  Boone  has  been  there. 

Q.  Did  anything  happen  at  that  time?  A.  We  had  a 
very  pleasant  day.  Everything  went  along  very  nicely. 
Mrs.  Boone  seemed  to  be  very  tired  and  worn  out.  I  put 
the  littl  girl  down  for  her  afternoon  nap.  I  left  Mrs. 
Boone  and  Danny  in  the  living  room.  After  a  while,  every¬ 
thing  was  so  quiet  that  I  went  downstairs,  and  Mrs.  Boone 
had  gone  to  sleep  on  the  sofa,  and  Danny  was  playing  on 
the  floor,  and  she  slept  there  for  about  45  minutes. 
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Q.  Was  there  anything  unpleasant  happened  that  day? 
A.  No,  sir.  It  was  a  very  pleasant  day. 

Q.  Have  the  children  lived  at  that  home  from  that  day 
to  this?  A.  Yes,  sir,  they  have. 

Q.  Has  Mrs:  Boone  ever  been  there  to  see  them  since 
then?  A.  No,  sir.  She  has  never  been  back  that  I 

849  know  of. 

Q.  When  you  were  home  there,  has  she  ever  called 
on  the  telephon?  A.  No,  sir.  She  never  has. 

By  the  Court: 

Q.  When  was  that,  please? 

Mr.  Wellford:  That  was  in  1942 — the  last  time  she  was 
there. 

By  the  Court: 

Q.  What  time,  Madam?  When  was  the  last  occasion? 
A.  Sir,  I  wouldn’t  like  to  say  the  last — somewhere  between 
the  15th  and  17th  of  November,  1942. 

By  Mr.  Wellford: 

Q.  Do  these  children  go  to  school?  A.  Yes,  sir,  they  do — 
both  of  them. 

Q.  Where  does  Danny  go  to  school?  A.  Linton  Hall 
Military  School. 

Q.  Have  you  been  there?  A.  Yes,  sir. 

Q.  Where  is  it?  A.  A  short  distance  beyond  Manassas, 
Virginia,  at  a  town  called  Briston,  Virginia. 

Q.  I  show  you  a  picture  of  some  children  and  a  building, 
and  ask  you  if  you  can  identify  those  two  pictures. 

850  A.  Yes,  sir.  This  (indicating)  is  the  building  where 
Danny  goes  to  school,  and  this  (indicating)  is  a 

picture  of  the  children  that  attend  the  school. 

Mr.  Denit:  Will  you  tell  us  when  these  pictures  were 
taken  ? 

Mr.  Wellford:  I  don’t  know  exactly  when  they  were 
taken — it  was  October,  1943. 


Q.  Can  you  identify  Danny  in  this  picture  (handing  pic¬ 
ture  to  the  witness)  ?  A.  Yes,  sir. 

Q.  Would  you  mind  making  a  mark  on  there  to  show 
which  is  Danny?  A.  I  would  be  glad  to,  sir. 

Q.  Where  did  you  make  that  mark?  A.  Right  there,  sir 
(indicating).  Can  you  see  his  little  face  there?  Do  you 
want  me  to  make  it  again? 

Mr.  Wellford:  I  can’t  see  it. 

The  Witness:  I  am  afraid  I  will  cover  part  of  his  face 
up  if  I  make  it  plainer. 

Mr.  Wellford:  I  wish  to  offer  these  two  pictures  in  evi¬ 
dence,  showing  the  school  where  this  boy  attends  in  nearby 
Virginia. 

Mr.  Denit :  No  objection. 

Mr.  Wellford:  Mark  them  Plaintiffs’  Exhibits  H 
and  I. 

851  (The  pictures,  being  photographs  of  Linton  Hall 
Military  School,  were  marked  by  the  reporter,  Plain¬ 
tiffs’  Exhibits  H  and  I,  in  evidence.) 

By  Mr.  Wellford: 

Q.  I  hand  you  another  picture  and  ask  you  if  you  can 
identify  that  person  there,  and  tell  us  about  when  that 
picture  was  taken.  A.  This  is  the  little  girl.  We  call  her 
Penny.  This  was  taken  on  her  birthday,  when  she  was 
four  years  old. 

Q.  Where  was  that  taken  ?  A.  At  7930 16th  Street,  North¬ 
west. 

Mr.  Wellford:  I  wish  to  offer  this  in  evidence,  as  the 
littl  girl’s  picture.  Mark  this  Plaintiffs’  Exhibit  J. 

(The  picture,  being  photograph  of  Martha  Penelope 
Boone,  was  marked  by  the  reporter  Plaintiffs’  Exhibit  J, 
in  evidence.) 

By  Mr.  Wellford: 

Q.  I  hand  you  another  picture  and  ask  you  if  you  can 
identify  that  picture.  A.  Yes,  sir.  This  is — 
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Mr.  Wellford:  Just  a  minute.  We  may  as  well  have  them 
all  together. 

Q.  I  hand  you  five  pictures  and  ask  you  if  you 

852  can  identify  the  persons  shown  in  those  pictures.  A. 
This  is  the  little  girl,  Penny  (indicating). 

Q.  Will  you  look  at  them  and  see  if  you  can  identify 
them?  A.  Yes,  sir.  I  can  identify  all  of  them. 

Q.  Do  you  know  when  they  vrere  taken?  A.  Yes,  sir. 
Mr.  Wellford:  Any  objection  to  them,  Mr.  Denit? 

Mr.  Denit:  No  objection. 

By  Mr.  Wellford: 

Q.  Would  you  mind  telling  the  Court,  now,  what  these 
pictures  are?  A.  (Addressing  the  reporter)  Would  you 
mark  those,  in  evidence,  Plaintiffs’  Exhibits  K,  L,  M,  N, 
and  0? 

(Photographs  were  marked  by  the  reporter  Plaintiffs’ 
Exhibits  K,  L,  M,  N,  and  0,  in  evidence.) 

853  Q.  And  Plaintiffs’  Exhibit  M — would  you  describe 
that?  A.  This  is  Major  Boone’s  son  Danny,  and  the 

swing  in  the  back  yard  of  his  home. 

Q.  Where?  A.  7930  16th  Street. , 

Q.  And  Plaintiffs’  Exhibit  N?  A.  That  is  a  picture  of 
Danny  and  Penny,  made  in  the  living  room  of  the  home  at 
7930  16th  Street. 

Q.  And  Plaintiffs’  Exhibit  0?  A.  This  is  a  picture  of 
Penny  in  her  swing  in  the  back  yard  at  7930  16th  Street. 

Q.  What  is  the  name  of  that  military  school  where  Danny 
attends?  A.  Linton  Hall  Military  School. 

Q.  I  hand  you  three  papers  and  ask  you  if  you  can  iden¬ 
tify  them.  Just  state  if  you  can.  A.  Yes,  sir.  I  can. 

Mr.  Wellford:  I  want  to  offer  them  in  evidence,  Mr. 
Denit.  They  are  the  reports  of  the  boy  in  school. 

(The  papers  were  handed  to  Mr.. Denit.) 

Mr.  Denit:  No  objection. 
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Mr.  Wellford:  Would  you  mark  these  exhibits 

854  Plaintiffs’  Exhibits  P,  Q,  and  R,  in  evidence,  pur¬ 
porting  to  be  Cadet  Daniel  Boone’s  reports  for  No¬ 
vember,  December  of  1943,  and  January,  1944. 

(Documents,  being  reports  of  Cadet  Daniel  Boone  from 
Linton  Hall  Military  School  for  November  and  December, 
1943,  and  January,  1944,  were  marked  by  the  reporter 
Plaintiffs’  Exhibits  P,  Q,  and  R,  in  evidence.) 

By  Mr.  Wellford: 

Q.  Did  you  receive  these  from  these  school?  A.  Yes,  sir. 
They  come  to  the  house.  Sometimes  they  are  addressed  to 
me,  and  sometimes  to  Major  Boone.  I  usually  open  them 
and  call  Major  Boone  and  give  him  the  report  over  the 
phone,  because  he  is  very  much  interested. 

Q.  Mrs.  Stabler,  where  does  Penny  go  to  school?  A.  She 
goes  to  the  Fairlawn  Hills  Nursery  School. 

Q.  Where  is  that  located?  A.  That  is  near  Bethesda. 

Q.  Do  you  get  reports  for  her?  A.  Yes,  sir. 

Q.  Have  you  them  with  you?  A.  No,  sir.  I  am  sorry,  I 
don’t  have. 

Q.  Were  they  good  or  bad?  A.  Very  good  reports.  Of 
course,  in  nursery  schools  they  don’t  make  out  re- 

855  ports.  They  give  them  little  picture  reports  that 
they  bring  home. 

Q.  Where  do  they  attend  church,  if  any  place?  A.  They 
go  to  Calvary  Baptist  Church. 

Q.  Do  they  go  to  Sunday  School?  A.  Yes,  sir,  every 
Sunday. 

Q.  Who  takes  them?  A.  Major  Boone  and  myself. 

Q.  Would  you  mind  describing  the  home  of  these 
children?  A.  The  home  is  situated  on  16th  Street  and 
Primrose  Street,  Northwest.  It  is  an  eight-room  home, 
with  two  baths  on  the  second  floor,  and  three  bedrooms.  It 
has  a  living  room,  a  dining  room,  a  den,  a  kitchen,  a  break¬ 
fast  room  on  the  first  floor.  The  basement  has  a  large 
recreation  room,  used  for  the  children’s  play  room. 
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Down  there  they  have  everything  imaginable  as  toys, 
little  tables  to  play  on,  and  they  have  all  the  toys  a  child 
would  need — a  bicycle  and  a  tricycle,  and  a  scooter-bike 
that  the  Major  has  purchased  that  I  can  take  them  in. 

On  rainy  days  they  play  inside,  and  on  sunny  days  they 
play  outside,  and  the  back  yard  is  equipped  with  gymnastic 
bars  and  a  wading  pool. 

Mr.  Wellford:  With  no  objection  from  counsel,  I 

856  am  offering  in  evidence  a  picture  of  the  home. 

Q.  Is  that  the  picture  of  the  home?  A.  Yes,  sir,  it  is. 

Mr.  Wellford:  Mark  that  Plaintiffs ’  Exhibit  S,  in  evi¬ 
dence. 

(Picture  of  Major  Boone’s  home  at  7930  16th  Street, 
Northwest,  Washington,  D.  C.,  was  marked  Plaintiffs’  Ex¬ 
hibit  S,  in  evidence.) 

By  Mr.  Wellford: 

Q.  Mrs.  Stabler,  are  there  many,  or  are  there  any  child¬ 
ren  that  visit  the  Boone  children  there?  A.  Yes,  sir.  They 
have  quite  a  few  playmates. 

Q.  Who  are  they?  A.  Children  in  the  neighborhood,  and 
they  have  many  other  friends — children  of  the  Major’s 
friends  in  the  service — Captain  and  Mrs.  May’s  two  child¬ 
ren,  Colonel  Trammell’s  grandson,  Reverend  Cranford’s 
little  boy.  They  have  many  friends. 

Q.  Do  they  have  any  parties?  A.  Yes,  sir.  Each  birthday 
and  each  holiday,  we  try  to  have  a  little  party. 

Q.  Are  there  any  servants  in  the  home?  A.  Yes,  sir.  We 
have  a  splendid  maid,  that  has  been  with  us  for  some  time. 

Mr.  Wellford:  You  may  examine. 

857  Cross  Examination 

By  Mr.  Denit: 

Q.  I  understood  you  to  say  that  you  had  been  married 
and  are  now  divorced?  A.  Yes,  sir.  That  is  correct. 

Q.  Were  there  any  children  by  your  marriage?  A.  Yes, 
sir.  I  have  two  children. 
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Q.  Do  they  also  live  at  7930  16th  Street!  A.  No,  sir. 
My  son  lives  in  Winston-Salem,  and  my  daughter  and  her 
husband  live  in  Knoxville,  Tennessee.  He  is  in  the  Army 
Air  Force. 

Q.  How  long  did  you  live  with  your  husband!  A.  How 
many  years  did  I  live  with  my  husband! 

*  Q.  Yes.  A.  Possibly  18  years. 

Q.  Since  March  of  1942  you  have  lived  constantly  at  7930 
16th  Street!  A.  Since  March?  I  think  that  is  a  mistake. 
I  said  July,  when  I  came  to  7930  16th  Street. 

Q.  I  understood  you  to  say  that  you  came  there  in  July 
of  1941.  A.  I  said  July.  You  said  March. 

Mr.  Denit:  Wait  till  you  get  my  question. 

Q.  Have  you,  since  March  of  1942,  been  continuously  a 
resident  at  7930  16th  Street!  A.  Yes,  sir.  That  is 

858  correct. 

Q.  What  is  the  arrangement,  dating  from  March, 
1942  to  the  present  time,  under  which  you  occupy  any  part 
of  that  house?  A.  Well,  I  don’t  know  that  the  arrangement 
has  ever  changed.  I  am  godmother  to  the  children,  and  I 
live  there.  I  make  that  my  home  with  the  children. 

Q.  What  is  the  arrangement?  Do  you  get  paid?  A.  Yes, 
sir,  a  salary. 

Q.  How  much?  A.  Seventy-five  dollars  a  month  and  my 
expenses. 

Q.  What  do  they  aggregate?  A.  I  couldn’t  say  offhand. 
My  dry  cleaning  is  paid  for,  my  laundry.  If  I  take  the 
children  on  the  bus  it  is  paid  for,  and  any  incidentals  one 
may  have. 

Q.  How  about  your  automobile?  A.  I  don’t  have  an  auto¬ 
mobile  at  the  present  time. 

Q.  You  had  one  in  1942?  A.  Yes,  sir.  I  sold  it  when  the 
gas  rationing  came  in. 

Q.  While  you  did  have  it  in  1942,  was  there  any  pro¬ 
vision  made  for  a  supply  of  fuel?  A.  Yes,  sir. 

Q.  Who  did  that?  A.  That  was  in  my  expense 

859  account.  He  paid  for  my  gas.  I  was  allowed  so 
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much  gas,  and  he  paid  for  that  with  the  expenses  that  I 
was  allowed. 

Q.  Would  you  mind  telling  us  the  expenses  you  are 
allowed?  A.  I  am  allowed  laundry,  dry  cleaning,  my  bus 
fare.  At  the  time  I  had  my  car,  I  was  allowed  so  much 
gasoline  per  week. 

Q.  Is  anything  else  provided  for  you?  A.  Of  course, 
Major  Boone  feeds  me,  and  I  have  a  room. 

Q.  Are  any  other  incidentals  provided  for  you?  A.  No, 
sir. 

Q.  And  you  are  not  able  to  tell  us  approximately  what 
those  items  of  expense  aggregate  normally?  A.  No,  sir, 
because  I  don’t  keep  a  record.  I  don’t  keep  a  complete 
record  of  them,  no,  sir. 

Q.  You  told  us  that  you  were  employed  at  the  Walter 
Reed  Hospital.  A.  Yes,  sir.  My  work  at  Walter  Reed  is 
gratuitous. 

Q.  I  didn’t  ask  you  if  you  were  paid  anything.  A.  Well, 
you  said  “employed” 

Q.  You  told  us  before  that  you  were  employed.  A.  Yes, 
sir. 

Q.  How  much  time  do  you  spend  at  Walter  Reed 
860  Hospital?  A.  The  little  girl  goes  to  nursery  school. 

I  go  to  the  hospital  at  the  time  she'is  taken  to  nur¬ 
sery  school,  and  I  stay  at  the  hospital  until  it  is  time  for 
her  to  come  home.  Some  days  I  put  in  two  hours,  some 
days  three  hours. 

Q.  What  time  does  nursery  school  let  out?  A.  She  goes 
one  day  from  8:00  o’clock  to  12:00  o’clock,  and  the  next 
day  from  8:00  o’clock  until  4:00. 

Q.  Do  you  take  her  to  the  nursery  school?  A.  No,  sir. 
The  teacher  comes  and  takes  her. 

Q.  Do  you  go  after  her?  A.  No,  sir.  The  teacher  returns 
her  home. 

Q.  You  have  nothing  to  do  with  either  taking  her —  A. 
(interposing)  No,  sir. 

Q.  (resumed)  Wait  a  moment.  You  don’t  give  me  a 
chance  to  ask  my  question.  A.  I  am  sorry. 
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Q.  You  have  nothing  to  do  either  with  taking  her  to  the 
school  or  bringing  her  back  ?  A.  I  do  not,  sir. 

Q.  Now,  in  addition  to  your  employment  at  Walter  Reed, 
do  you  have  any  other  employment?  A.  No,  sir,  I  do  not. 

Q.  That  is  the  only  thing  you  have?  A.  Yes,  sir. 

861  Q.  That  is  the  only  employment  you  have  had  since 
March  of  1942?  A.  Yes. 

Q.  WTien  were  you  employed  at  Emergency  Hospital?  A. 
That  is  also  gratuitous  work. 

Q.  I  didn’t  ask  you  whether  it  was  free  or  otherwise.  A. 
I  alternate.  I  am  at  Walter  Reed  one  day  for  a  few  hours, 
and  I  am  at  Emergency  a  few  hours  another  day.  I  may 
be  at  Georgetown  the  next  day  for  a  few  hours. 

Q.  During  the  day?  A.  Yes,  sir. 

Q.  The  Linton  Hall  school  is  a  boarding  school,  is  it  not? 
A.  It  is  run  by  the  Sisters.  Yes,  sir,  it  is  a  boarding  school, 
run  by  the  Sisters. 

Q.  When  Danny  began  the  present  season’s  school  work, 
vrhen  did  he  go  into  the  school  ?  A.  September  21st,  sir. 

Q.  How  many  times  has  he  been  home  since?  A.  He 
comes  home,  on  the  average,  every  two  week-ends. 

Q.  Has  he  been  home  every  two  week-ends  since  then? 
A.  Yes,  sir. 

862  Q.  And  he  stays  how  long?  A.  From  Friday  night 
to  Sunday  night,  or  Monday  morning. 

Q.  Do  you  go  after  him?  A.  Major  Boone  or  myself. 

Q.  Do  you  use  an  automoble  to  go  after  him?  A.  I  use 
Major  Boone’s  automobile,  yes,  sir. 

Q.  And  do  you  use  Major  Boone’s  automobile  in  going 
to  and  from  these  hospitals?  A.  No,  sir,  I  do  not.  I  ride 
the  buses. 

Q.  You  only  use  his  automobile  when  going  after  Danny? 
A.  Yes,  sir,  or  on  an  errand  for  groceries  for  the  household. 

Q.  When  was  Danny  entered  in  that  school?  A.  This  is 
Danny’s  second  year  there.  He  was  entered  in  1942. 

Q.  That  would  be  in  September  of  1942?  A.  Yes,  sir. 

Q.  Did  you  talk  to  Mrs.  Boone  about  his  going  to  that 
school?  A.  No,  sir,  I  did  not. 
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Q.  Did  you  talk  to  Mrs.  Boone  about  her  baby  girl  going 
to  the  nursery  school?  A.  No,  sir,  I  did  not. 

863  Q.  Did  you  ever  discuss  the  schooling  of  these 
children  with  their  mother?  A.  No,  sir,  I  have  not. 

Q.  Mrs.  Stabler,  do  you  know  Theodore  Williams?  A. 
Yes,  sir,  I  do. 

Q.  Do  you  know  Eugene  Laycock?  A.  Yes,  sir,  I  do. 

Q.  Do  you  know  Mary  Root  Laycock?  A.  Yes,  sir. 

Q.  Did  Eugene  Laycock  ever  visit  at  7930  16th  Street, 
while  you  were  there?  A.  Yes,  sir. 

Q.  How  often?  A.  Well,  he  has  visited  there  in  the  last 
year  some  three  or  four  times,  to  my  recollection. 

Q.  What  is  that?  A,  To  my  recollection  he  has  visited 
there  in  the  last  year  three  or  four  times. 

Q.  How  about  within  the  last  month?  A.  Yes,  sir.  He 
has  been  there  within  the  last  month. 

Q.  How  many  times?  A.  I  should  say  twice. 

Q.  When  was  that?  A.  Well,  I  couldn’t  tell  you 

864  the  exact  date.  I  am  sorry. 

Q.  This  is  the  23rd  of  the  month.  Was  it  last 
week?  A.  I  wouldn’t  like  to  say.  I  would  like  to  be  correct. 

'  Q.  You  couldn’t  tell  his  Honor  whether  Eugene  Laycock 
was  at  the  house  within  the  1st  week?  A.  No.  He  hasn’t 
been  at  our  house  within  the  last  week. 

Q.  Within  the  last  two  weeks?  A.  Yes.  In  the  last  two 
-weeks  he  has  been  there,  sir. 

Q.  Were  you  present  at  any  conversation  between  him 
and  Major  Boone?  A.  Yes,  sir.  I  have  been  present. 

Q.  Will  you  tell  us  what  the  matter  of  discussion  was 
between  them?  A.  Well,  the  usual  matters  of  discussion 
when  someone  meets  when  they  haven’t  seen  each  other 
for  a  time — the  weather,  the  war,  and  what  not. 

Q.  What  would  you  include  under  “what  not”?  A.  If 
I  met  someone  I  would  say  the  same  thing — how  are  you, 
how  is  the  weather  here,  what  do  you  think  of  the  trend 
of  the  war.  That  is  about  all  I  would  say. 

Q.  Was  Mrs.  Laycock  with  her  husband  on  that 

865  visit?  A.  Yes,  sir. 


260 


Q.  How  long  did  they  stay  at  the  house?  A.  Oh, 
let  me  see.  I  yrould  say  possibly  three  or  four  hours. 

Q.  Possibly  three  or  four  hours?  A.  Yes,  sir. 

Q.  Now,  that  w^as  one  visit  during  the  month  of  February. 
You  said  there  were  at  least  two.  Will  you  tell  us  when 
the  one  prior  to  that  occurred?  A.  Well,  I  think  they  came 
two  days  in  succession.  I  think  they  were  there  one  day, 
and  came  by  another  afternoon  and  didn’t  stay  very  long. 

Q.  Did  they  just  talk  about  the  war  and  the  weather  and 
how  they  were  feeling?  A.  The  second  time  I  didn’t  hear 
much  of  the  conversation,  because  I  was  busy  in  the  house¬ 
hold. 

Q.  Do  you  know  Theodore  Williams  ?  A.  I  answered  that 
question.  Yes,  sir. 

Q.  How  often  did  he  visit  at  the  Boone  house?  A.  He 
has  been  three  some  three  or  four  times. 

Q.  Can  you  tell  us  when  he  was  last  at  that  house?  A. 
I  think  last  week  was  the  last  time  I  saw  Theodore 
Williams — probably  Tuesday  or  Wednesday. 

866  Did  he  engage  in  conversation  with  Major  Boone 
on  that  occasion  ?  A.  Yes,  sir.  We  all  talked  at  that 

time. 

Q.  And  what  was  the  subject  of  conversation?  A.  He 
wasn’t  there  very  long,  because  he  just  arrived  when  he 
received  a  long  distance  call  that  his  wdfe  w’as  very  ill,  and 
he  was  making  provisions  for  going  back.  He  was  very' 
much  upset  about  his  wife’s  condition. 

Q.  That  was  all  that  w*as  talked  bout?  A.  Yes,  sir.  He 
was  there  just  a  short  while. 

Q.  Do  you  recall  his  being  there  in  September  of  1943? 
A.  Yes,  sir. 

Q.  Do  you  remember  what  was  discussed  between  him 
and  Major  Boone  then?  A.  I  couldn’t  be  very  accurate  on 
that.  That  is  quite  some  time.  As  to  casual  conversation — 

Q.  (interposing)  Can’t  you  tell  us  anything  that  was 
discussed?  A.  In  September,  I  suppose  the  topic  of  con¬ 
versation  would  have  been  the  heat,  if  I  remember  cor¬ 
rectly. 
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Q.  When  Williams  came  to  the  house  in  September  the 
conversation  was  about  the  heat?  A.  As  far  as  I  know.  I 
wasn’t  with  them  all  the  time.  I  don’t  stay  with  the  guests 
constantly  when  they  arrive. 

867  Q.  How  long  did  Williams  stay  on  that  occasion? 
A.  I  think  he  was  there  Saturday  afternoon.  He 

brought  his  wife  to  Washington  and  they  were  going  out 
somewhere  in  the  evening. 

Q.  Did  he  come  back  Sunday  morning  early  ?  A.  I  think 
he  came  by  the  house  on  Sunday  when  he  was  returning  to 
camp,  but  I  don’t  know  the  exact  time. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  he  did  come 
by  the  house?  A.  I  said  that  he  came  to  the  house,  but  I 
don’t  know  what  time  he  came  by  the  house,  sir. 

Q.  Do  you  know  Mrs.  Wolfe?  A.  Yes,  I  have  met  Mrs. 
W7olfe. 

Q.  Has  Mrs.  Wolfe  ever  visited  at  7930  16th  Street  ?  A. 
I  have  never  seen  her  at  7930  16th  Street. 

Q.  You  have  never  seen  her  there?  A.  No,  sir.  I  am  not 
there  all  the  time. 

Q.  When  did  you  first  meet  Mrs.  Wolfe?  A.  I  met  Mrs. 
W7olfe  the  other  day  when  she  was  in  the  court.  I  didn’t 
know  Mrs.  Wolfe  before  that. 

Q.  That  was  the  first  time  you  ever  saw  her?  A.  Yes. 

Q.  You  didn’t  come  to  the  court  house  with  her? 
A.  No.  \ 

868  Q.  Do  you  know  Mrs.  Sieweke?  A.  Yes.  I  have 
known  her  for  about  20  years. 

Q.  Did  she  ever  visit  at  7930  16th  Street?  A.  Yes,  sir. 
Q.  When  was  the  last  time  she  visited  there?  A.  I  would 
say  possibly  a  couple  of  months  ago.  She  has  been  quite 
ill  and  hasn ’t  £een  going  out  very  much. 

Q.  Did  Mrs.  Sieweke  visit  the  Boone  house  in  March  of 
1943?  A.  Yes,  sir.  She  came  to  visit  me. 

Q.  Did  you,  on  that  occasion,  arrange  for  Mrs.  Sieweke 
to  observe  the  movements  of  Mrs.  Boone?  A.  No,  sir.  I 
haven’t  talked  to  Mrs.  Sieweke  about  Mrs.  Boone.  I  learned 
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later  on  in  the  afternoon  that  she  had  met  Mrs.  Boone  on  a 
bus.  She  called  me  back  to  tell  me  about  it. 

Q.  She  didn’t  leave  the  Boone  house  by  the  side  door  and 
arrange  to  take  the  bus  on  which  Mrs.  Boone  was  riding  at 
your  instance?  A.  No,  sir.  She  left  by  the  front  door. 

Q.  To  take  the  bus  on  which  Mrs.  Boone  was  riding?  A. 
I  didn’t  say  that. 

Q.  Did  you  see  her  take  the  bus?  A.  I  saw  both  she 

869  and  Mrs.  Boone  board  the  same  bus.  I  had  gone  out 
on  the  side  lawn  and  Mrs.  Boone  was  coming  up  the 

street.  I  let  Mrs.  Sieweke  out  the  front  door,  and  walked 
around  the  front  when  I  saw  Mrs.  Boone  and  the  two  chil¬ 
dren  at  the  end  of  the  lawn,  and  Mrs.  Boone  told  the  chil¬ 
dren  “Goodbye;  I  want  to  catch  this  bus.” 

T  took  the  children  in  the  house,  sir. 

Q.  Do  you  know  whether  Mrs.  Sieweke  had  previously 
met  Major  Boone?  A.  To  my  knowledge,  she  hadn’t,  sir. 

Q.  That  afternoon  you  say  that  Mrs.  Sieweke  called  you? 
A.  No.  Mrs.  Siewreke  came  by  to  see  me. 

Q.  What  time  of  the  day  ?  A.  Oh,  I  suppose  about  3 :00 
o’clock. 

Q.  Did  she  say  anything  to  you  about  a  conversation  with 
Mrs.  Boone?  A.  At  that  time  she  hadn’t  met  Mrs.  Boone. 

Q.  If  she  said  she  had,  you  would  say  she  was  mistaken? 
A.  The  subject  didn’t  come  up  at  all  about  Mrs.  Boone. 
Her  name  wasn’t  mentioned. 

Q.  Didn’t  you  tell  us  that  Mrs.  Boone  was  running  to 
take  the  bus?  A.  Yes.  That  was  at  6:00  o’clock. 

870  She  didn’t  meet  Mrs.  Boone  until  6:00  o’clock. 

Q.  When  she  came  to  see  you  at  3:00  o’clock,  did 
you  introduce  her  to  Major  Boone?  A.  Major  Boone  was 
at  the  office. 

Q.  Do  you  know’  whether  he  had  previously  met  her?  A. 
Not  to  my  knowledge,  he  hadn’t. 

Q.  At  some  time  after  she  left  vour  home,  did  she  call 
you?  A.  Yes.  She  said  she  had  something  she  wanted  to 
tell  me. 
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Q.  What  time  was  that?  A.  Oh,  7 :30  or  8:00  o’clock  that 
evening. 

Q.  Did  she  tell  you  that  she  had  something  she  wanted  to 
tell  you,  or  to  tell  Major  Boone?  A.  She  said,  “I  have 
something  I  want  to  tell  you.” 

I  said,  “What  is  it?” 

She  said,  “I  want  to  talk  to  you  personally.” 

I  said,  “Come  on  out.” 

When  she  came  out  she  told  me  that  she  had  met  Mrs. 
Boone  on  the  bus.  I  said,  “How  did  you  meet  her?” 

And  she  told  me  that  Mrs.  Boone  asked  her  if  she  had 
been  waiting  long,  and  immediately  told  her  who  she  was, 
who  I  was,  and  who  the  children  were. 

Mrs.  Sieweke  didn’t  tell  her  who  she  was,  because 

871  Mrs.  Boone  just  went  into  her  conversation.  Mrs. 
Sieweke,  I  suppose,  like  every  other  woman,  wanted 

to  hear  the  whole  story,  and  she  kept  still  until  Mrs.  Boone 
had  finished. 

Q.  Was  Major  Boone  there  when  she  came?  A.  Major 
Boone  was  there  when  Mrs.  Sieweke  arrived — yes,  sir. 

Q.  Did  you  then  introduce  her  to  him?  A.  I  did. 

Q.  Did  he  listen  in  to  this  conversation?  A.  It  was  all 
talked  among  the  three  of  us  in  the  living  room. 

Q.  Then  did  Major  Boone  make  any  arrangement  with 
Mrs.  Sieweke  to  observe  the  conduct  of  his  wife?  A.  I 
don’t  know  what  arrangements  were  made  between  Major 
Boone  and  Mrs.  Sieweke. 

Q.  Did  he  make  any  in  your  presence?  A.  Not  at  that 
time. 

Q.  Or  at  any  other  time?  A.  No,  sir. 

Q.  Did  Mrs.  Sieweke  come  to  the  Boone  home  on 
Mother’s  Day  of  1943?  A.  Yes.  She  was  there  late  that 
evening  of  Mother’s  Day  of  1943. 

872  Q.  Was  Major  Boone  home?  A.  Yes,  sir. 

Q.  Did  she  make  a  report  in  your  presence?  A. 
Not  in  my  presence,  no,  sir. 

Q.  Did  she  talk  to  Major  Boone  in  your  presence?  A. 
Yes,  sir.  They  talked  quite  a  bit,  but  I  was  not  present. 
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Q.  Did  Mrs.  Sieweke  come  to  the  Boone  home  in  Sep¬ 
tember  of  1943?  A.  Yes,  sir.  She  has  been  there  on  many 
occasions.  I  wouldn’t  like  to  say  just  what  the  date  was. 

Q.  On  the  occasion  of  any  of  the  visits  to  the  home,  did 
you  ever  hear  Major  Boone  arrange  with  her  to  send  her  to 
Tryon?  A.  No,  sir.  As  I  say,  I  am  not  in  on  any  of  those 
conversations.  Major  Boone  transacts  his  business,  and 
I  have  nothing  to  do  with  it. 

Q.  Do  you  know  William  D.  Parris?  A.  Yes,  sir,  I  do. 

Q.  Has  he  been  a  visitor  at  the  Boone  home?  A.  He  has 
been  there  twice — yes,  sir. 

Q.  How  recently?  A.  I  think  the  early  part  of  last  week. 
Q.  The  early  part  of  last  week?  A.  Yes.  He  came  out  to 
see  the  children  one  afternoon. 

873  Q.  Was  Major  Boone  there  when  he  got  there?  A. 
Yes,  sir.  Major  Boone  was  there  when  he  got  there. 

Q.  Did  he  and  Major.  Boone  have  some  discussion?  A. 
No,  sir.  There  was  no  discussion. 

Q.  They  never  talked —  A.  (interposing)  Not  that  I 
witnessed. 

Q.  Were  you  there  all  the  time?  A.  Yes,  sir. 

Q.  Did  you  see  Parris  come?  A.  Yes,  sir. 

Q.  Did  you  see  him  go?  A.  Yes,  sir. 

Q.  How  long  did  he  remain  at  the  house?  A.  He  was 
only  there  a  couple  of  hours,  sir. 
*••••••*•• 

By  Mr.  Patterson: 

Q.  Mrs.  Stabler,  I  believe  you  said  that  you  have  two 
children.  A.  That  is  correct. 

Q.  Do  you  have  any  grandchildren?  A.  Yes,  sir.  I  have 
a  granddaughter. 

Q.  Now  getting  back  to  the  Boone  home,  does 

874  Penny  occupy  a  bedroom  to  herself?  A.  No,  sir. 
Penny  sleeps  in  my  room,  sir. 

Q.  Does  Danny  have  a  room  to  himself?  A.  Yes,  sir. 
He  does. 
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Q.  How  frequently  do  you  bring  Danny  back  from  the 
school?  A.  Well,  Major  Boone  or  myself  go  for  him.  We 
sort  of  alternate,  if  the  Major  is  too  busy  at  the  office.  We 
go  on  Friday,  right  after  his  classes,  and  bring  him  home, 
every  two  week-ends. 

Q.  What  is  the  attitude  of  these  children  toward  their 
father,  and  the  father  toward  them  when  they  are  together? 
A.  Well,  sir,  I  would  say  I  have  never  seen  anything  to 
equal  it,  because  the  children  just  worship  their  father. 
He  adores  them  and  they  adore  him.  If  he  is  a  little  late 
getting  in  from  the  office,  they  are  so  upset,  wondering 
where  their  daddy  is.  They  just  live  for  each  other. 

Q.  Is  there  respect  or  disrespect?  A.  Oh,  they  are  quite 
respectful. 

Q.  Are  they  obedient  or  disobedient?  A.  They  are  very 
obedient  children. 

Q.  How  much  time  in  the  evening  does  he  spend  with  little 
Penny?  A.  He  spends  his  evening  from  the  time  he 

875  comes  in  until  it  is  time  to  put  Penny  to  bed. 

Q.  And  on  Sundays?  A.  He  spends  all  day  with 
them  on  Sunday,  because  he  takes  them  to  Sunday  School, 
and  they  have  dinner,  and  they  usually  go  to  Eock  Creek 
Park.  He  spends  the  entire  day  with  the  children. 

Q.  What  is  the  manner  of  his  conversation  and  language 
with  them  and  in  their  presence?  A.  Well,  sir,  I  have  never 
heard  Major  Boone  speak  anything,  only  as  a  gentleman, 
and  I  have  never  heard  him  say  a  word  that  wasn’t  uttered 
by  a  gentleman.  He  uses  no  bad  language  at  all,  sir. 

Q.  Is  liquor  served  in  his  home?  A.  No,  sir. 

Q.  Does  he  drink?  A.  No,  sir. 

Q.  Is  tobacco  used  in  his  home?  A.  No,  sir — not  at  all. 

Q.  At  parties  which  he  has,  if  he  does  have  any,  is  liquor 
served?  A.  No,  sir.  We  don’t  serve  it.  Sometimes  we 
have  had  pople  bring  some,  and  we  gave  them  the  glasses 
to  drink  it. 

Q.  At  children’s  parties  is  there  any  liquor 

876  served?  A.  No,  sir. 
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Mr.  Denit:  We  don’t  claim  that  there  has  been  liquor 
served  at  children’s  parties  either  in  Major  Boone’s 
home  or  Mrs.  Boone’s  home. 

Mr.  Patterson:  You  claim  that  it  is  a  good  home,  do  you? 

Mr.  Denit:  We  don’t  claim  that  there  has  ever  been 
liquor  served  either  by  the  father  or  the  mother. 

By  Mr.  Patterson: 

Q.  Do  you  attend  Calvary  Church?  A.  Yes,  I  do. 

Q.  Do  you  go  with  Major  Boone  and  the  children?  A. 
Yes,  sir,  I  do. 

Q.  Do  you  observe  the  conduct  of  the  children  in  Sunday 
School  and  church?  A.  Yes,  sir. 

Q.  Does  Major  Boone  have  any  functions  to  perform  in 
connection  with  that  church?  A.  Yes,  sir.  He  is  quite 
active  in  the  church  life.  He  is  an  usher,  and  he  has  the 
Vaughan  Sunday  School  Class.  He  is  secretary,  and  he 
also  helps  with  the  Happy  Hour  they  have  there  for  under¬ 
nourished  and  under-privileged  children,  as  to  showing 
movies  on  Friday  night. 

877  Q.  Does  he  have  any  duties  to  perform  in  the  way 
pf  taking  other  children  to  Sunday  School?  A.  He 
picks  up  anywhere  from  10  to  17  of  the  children  that  live 
right  in  this  immediate  vicinity,  on  these  4th  and  5th 
Streets,  and  takes  them  to  Sunday  School  and  back  home 
every  Sunday. 

Q.  Does  he  have  a  regular  assignment  for  that?  A.  Yes, 
sir,  and  he  picks  them  up  each  Sunday — he  and  Mr.  Buzbee, 
and  Mr.  Jones  assists. 

Q.  Is  that  Mr.  Buzbee  any  relation  to  Mrs.  Buzbee  who 
is  the  next  friend  in  this  case?  A.  Yes,  sir — her  husband. 

Q.  Is  she  an  attendant  of  that  church?  A.  Yes,  sir.  She 
is  an  attendant  of  that  church,  and  he  is  a  teacher  there. 

Q.  Where  is  Calvary  Baptist  Church,  and  who  is  the 
pastor  there?  A.  Reverend  Cranford  is  the  Pastor,  and  it 
is  at  8th  and  H  Streets. 

Q.  That  is  Calvary  Baptist  Church?  A.  Yes,  sir. 
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Q.  Tell  me  about  the  character  of  children  who  visit 
Danny  and  Penny?  A.  They  are  all  very  nice  children, 
very  fine  familities,  and  well-behaved  children,  and  child¬ 
ren  of  members  of  the  church,  and,  as  I  said  before, 

878  Reverend  Cranford’s  little  boy  comes  and  visits 
with  Danny  and  Penny. 

Q.  Does  he  attend  children’s  parties  there?  A.  Yes,  sir. 
Q.  Who  are  some  of  the  people — some  of  the  adults — 
who  visit  Major  Boone?  A.  Well,  as  I  say,  the  Cranfords, 
and  the  Trammells,  Mr.  McNeil  and  his  wife. 

Q.  What  Mr.  McNeil  is  that?  A.  Robert  McNeil. 

Q.  Is  he  an  attorney  in  the  District  of  Columbia?  A.  Yes, 
sir.  He  belongs  to  the  same  church  as  Major  Boone  does. 

Q.  Does  he  have  any  children  in  his  family?  A.  He  has. 
a  little  son  that  goes  to  the  same  Sunday  School  that 
Penny  does. 

Q.  Do  you  know  another  McNeil?  A.  Yes,  sir — Mr. 
George  McNeil,  Assistant  District  Attorney. 

Q.  He  is  a  friend  of  Major  Boone,  I  believe?  A.  Yes,  sir. 
Q.  Now,  these  children,  Danny  and  Penny,  at  play  and 
in  associating  with  other  children,  how  are  they  behaved? 
A.  They  behave  very  nicely.  They  are  not  the  type 

879  of  children  that  misbehave,  that  snatch  things.  They 
play  beautifully  together,  and  they  are  very  devoted 

to  each  other. 

Q.  Are  there  any  facilities  in  the  house  conducive  for 
children’s  entertainment?  A.  Yes,  sir.  We  have  a  large 
recreation  room  in  the  basement,  equipped  with  toys  of  all 
kinds. 

Q.  How  about  the  attic  ?  A.  Also  the  attic.  They  can  play 
either  place. 

Q.  Do  other  children  play  with  them?  A.  Oh,  yes. 

Q.  School  children  there?  A.  Yes,  sir. 

Q.  Do  any  army  officers  visit  there?  A.  Yes,  sir. 

Q.  Name  some  of  the  others.  A.  Major  Rhodes,  Captain 
Pepper,  Colonel  Trammell,  Colonel  Winn,  when  he  is  here. 
Oh,  there  are  many  that  I  don’t  know  so  well. 
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Q.  Now,  something  was  said  on  cross  examination  about 
vour  failure  to  discuss  with  Mrs.  Boone  the  attendance  of 
Danny  at  the  military  academy.  A.  Yes,  sir. 

Q.  Have  you  seen  Mrs.  Boone  since  Danny  has 

880  been  a  student  there?  Yes,  sir.  I  saw  her  once, 
but  there  was  nothing  brought  up  about  the  school. 

Q.  When  was  that?  A.  November,  1942.  Danny  had 
started  to  school  on  September  21,  1942,  and  the  last  time 
I  saw  Mrs.  Boone  was  between  the  15th  and  the  17th  of 
November  of  1942. 

Q.  Did  she  come  to  the  house  then?  A.  Yes,  sir.  She 
spent  the  time  at  the  house. 

Q.  Was  Danny  there?  A.  Yes,  sir. 

Q.  Was  he  back  from  school?  A.  Yes,  sir,  back  for  the 
week-end.  She  was  there  for  the  week-end. 

Q.  Now,  as  to  the  medical  care  which  these  children  have, 
who  furnishes  that?  Who  are  the  physicians?  A.  Well, 
they  have  the  best  medical  care,  because  we  have  Walter 
Reed  Hospital  within  eight  blocks. 

Mr.  Denit:  Just  a  moment.  Read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  re¬ 
corded.) 

Mr.  Denit:  I  submit  that  the  answer  is  not  responsive. 

The  witness:  I  suppose — 

Mr.  Patterson  (interposing) :  Just  a  moment.  Let 

881  the  Court  rule. 

The  Court :  I  think  it  is  fair. 

Mr.  Denit:  Oh,  your  Honor,  she  is  asked  who  are  th& 
physicians. 

The  Court:  That  is  true. 

Mr.  Denit :  There  is  no  need  to  go  into  a  long  narrative 
about  that. 

The  Court:  I  don’t  like  to  limit  the  witness  too  strictly. 

Tell  us,  not  what  the  facilities  are  which  are  available, 
but  what  are  actually  employed  in  the  medical  care  of  the 
children.  I  think  that  would  be  better. 
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By  Mr.  Patterson: 

Q.  What  facilities  are  employed  for  the  medical  care  of 
these  children?  A.  Walter  Reed  Hospital  and  the  Fort 
Myer  Hospital. 

Q.  How  close  is  the  Boone  home  to  the  Walter  Reed 
Hospital?  A.  About  eight  or  nine  blocks  from  the  house. 

Q.  Have  the  children  availed  themselves  of  those  facili¬ 
ties  at  Walter  Reed?  A.  Yes,  sir,  they  have. 

Q.  Who  takes  them  there  ?  A.  I  do,  sir,  or  Major  Boone. 
Q.  Are  the  children,  in  appearance,  rugged?  A. 

882  Yes,  sir;  they  are. 

Q.  Bright?  cheerful?  A.  Yes,  sir. 

Q.  Happy?  A.  They  are  exceptionally  bright  children. 
Mr.  Patterson :  That  is  all. 

Further  Cross  Examination 

By  Mr.  Denit: 

Q.  As  children  of  an  army  officer,  these  children  would 
be  entitled  to  medical  treatment  wherever  they  may  be,  in 
a  military  hospital,  would  they  not?  A.  That  is  right. 

Further  Redirect  Examination 

By  Mr.  Patterson: 

Q.  Is  there  a  military  hospital  in  or  around  Tryon?  A. 
I  have  never  heard  of  them. 

By  Mr.  Denit : 

Q.  Do  you  know?  A.  I  know  that  there  are  only  four 
large  military  hospitals  in  the  United  States  today,  and 
none  of  them  are  in  Tryon. 

**•••••••• 

Mr.  Wellford:  If  your  Honor  please,  I  would  like 

883  to  offer  in  evidence  the  deposition,  in  two  volumes, 
and  which  is  in  the  record,  of  Martha  Lightner 

Boone. 

The  rule  provides  that,  as  to  a  party,  the  deposition  can 
be  used  for  any  purpose  by  an  adverse  party,  even  though 
she  has  testified.  Surely  I  am  in  that  position.  I  tender 


270 


that  because  it  will  enlighten  the  Court.  I  don’t  intend  to 
read  it.  It  is  in  the  record,  and  I  don’t  think  it  is  neces¬ 
sary  to  read  it,  unless  the  Court  desires  it  to  be  read  now. 

There  are  a  great  many  things  in  there  that  I  would  like 
to  call  the  Court’s  attention  to. 

Mr.  Denit :  We  object  to  it.  The  witness  is  here.  I  don’t 
know  of  any  rule  of  Civil  Procedure,  or  any  other  rule, 
that  precludes  a  witness  from  taking  the  stand  when  she 
is  here. 

We  understand  the  theory  of  the  rule  to  be  to  permit 
the  deposition  to  be  used  to  contradict  or  impeach  a  wit¬ 
ness’s  testimony,  and  not  to  subject  the  party  attempting 
to  make  the  impeachment  to  the  necessity  of  bringing  the 
witness  into  the  jurisdiction. 

The  lady  is  here,  a  party  to  the  proceeding.  She  has 
testified  and  is  going  to  testify  further. 

(After  further  discussion  between  the  Court  and  counsel, 
the  following  proceedings  were  had:) 

The  Court:  Well,  let  that  pass  for  the  time  being.  I 
will  rule  upon  it  later. 

904  The  Court:  In  view  of  the  expressed  desire  of 
counsel  for  Mrs.  Boone  for  a  definite  ruling  as  to  the 
admissibility  of  the  so-called  proffered  evidence  in  behalf 
of  the  children  and  Major  Boone,  and  appreciating  the  fact 
that  they  have  said  they  may  be  handicapped  in  their 
handling  of  the  case  without  such  a  ruling,  I  feel  it  incum¬ 
bent  upon  me  to  definitely  dispose  of  that  question  now.  I 
have  tentatively  ruled  the  evidence  inadmissible  upon  the 
authority  which  I  thought  was  controlling  of  the  decisions 
of  the  Court  of  Appeals  in  the  Boone  and  Cook  cases  re¬ 
cently  decided  by  them.  In  view  of  those  rulings,  which,  of 
course,  I  respect  and  feel  it  my  duty  to  follow,  I  must 
adhere  to  the  previous  ruling  I  have  announced  with  re¬ 
spect  to  such  testimony. 

I  am  inclined  to  think,  however,  that  at  some  time  when 
the  opportunity  arises,  possibly  it  may  be  in  this  case,  the 


271 


Court  of  Appeals  may  see  the  need  of  qualifying  the  state¬ 
ment  of  the  ruling  they  have  laid  down  in  the  cases  I  have 
referred  to.  Ordinarily,  in  the  usual  case,  it  is  undoubtedly, 
as  the  Court  has  said,  a  salutary  rule  but  there  is  always 
the  exceptional  case  which  requires  an  exception  be  made 
to  any  rule.  It  does  seem  to  me  that  the  rule  should  be 
qualified  to  the  extent  that  where  a  trial  judge  in  a  case 
lik  this,  anxiously  searching  for  the  truth,  sees  the  logical 
need  for  piercing  the  veil  and  by  the  light  of  the  past  ante¬ 
cedent  facts,  getting  some  aid  in  his  search  for  the 

905  present  truth  as  tp  present  conditions,  that  it  would 
be  a  salutary  exception  to  the  rule  to  permit  him  to 

do  so  in  such  case. 

My  present  notion  is  that  this  is  the  unusual  case  in 
which  some  reasonable  departure  from  the  rule  might  be 
an  aid  to  the  Court  in  discharging  its  responsibility  to 
reach  a  just  decision;  to  aid  him  in  truly  evaluating  the 
character  of  the  principal  parties  in  the  suit  in  this  case, 
which  character  is  an  issue,  it  seems  to  me.  Certainly,  the 
character  of  Mrs.  Boone  by  the  pleadings  and  by  the  evi¬ 
dence  has  been  brought  directly  an  issue.  Moreover,  to 
properly  evaluate  their  testimony,  the  weight  of  it  or  to 
the  end  that  finally  the  Judge  can  better  determine  the 
present  facts,  the  present  conditions  which  alone  should 
determine  his  decision.  Nevertheless,  for  reasons  I  have 
stated,  concluding  also  the  factor  which  is  unfluential  with 
me  that  the  statement  of  counsel  for  Mrs.  Boone  that 
ruling  which  I  made  in  disposing  of  motions  at  an  early 
stage  of  this  case  have  led  them  to  suppose  that  this  trial 
would  in  all  respects  be  limited  to  factual  matters  after 
the  decision  of  Judge  Bailey,  I  am  making  no  criticism  of 
the  construction  they  put  upon  those  words.  I  can  see 
where  they  were  justified,  and  so,  it  is  that,  regardless  of 
my  feeling  that  the  circumstances  of  this  case  suggest  a 
need  for  inquiry  into  these  past  events  reflecting  upon 
present  conditions,  nevertheless,  I  do  feel  con- 

906  strained  to  adhere  to  the  position  I  have  taken  in 
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harmony  with  the  unqualified  rule  laid  down  by  the 
Court  of  Appeals  that  the  testimony  is  not  admissible.  So, 
we  will  proceed  upon  that  theory. 

Mr.  Wellford :  Might  I  make  this  statement?  As  I  under¬ 
stand,  Your  Honor  ruled  as  to  the  issues  and  not  as  to 
facts.  Surely,  there  can  be  no  question  that  any  fact  of  a 
person  who  is  called  as  a  witness  can  be  used  to  reflect 
upon  the  credibility  of  that  witness. 

The  Court :  That  is  another  matter  entirely.  I  am  speak¬ 
ing  now  of  the  affirmative  position  you  have  taken  that 
this  testimony  is  admissible.  It  is  a  part  of  your  case  in 
chief. 

Mr.  Wellford:  That  is  true. 

The  Court:  As  to  the  other  features,  its  possible  rel¬ 
evancy  bearing  upon  other  collateral  or  secondary  features 
of  the  case,  I  do  not  think  it  is  essential  for  me  to  deal  with 
it  at  the  moment. 

Mr.  Wellford:  At  the  moment? 

The  Court :  If  it  does  seem  so,  I  will,  of  course,  give  you 
my  ruling  upon  it. 

•  •••*••••• 

Testimony  of  Dr.  Clarence  W.  Cranford. 

884  Dr.  Clarence  W.  Cranford. 

By  Mr.  Patterson: 

Q.  Doctor,  will  you  look  at  the  Court,  please.  Please 
state  your  full  name.  A.  Dr.  Clarence  W.  Cranford. 

Q.  Are  you  a  minister  of  the  gospel?  A.  Minister  of  the 
Calvary  Baptist  Church. 

885  Q.  Where  is  that  church  located?  A.  8th  and  H 
Streets,  Northwest,  Washington,  D.  C. 

Q.  Are  you  acquainted  with  Major  Daniel  F.  Boone, 
sitting  here?  A.  Yes,  sir. 

Q.  Is  he  a  member  of  your  church  or  congregation  ?  A. 
He  is. 
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Q.  Both?  A.  Member  of  the  churoh  and  congregation,  yes. 
Q.  Do  you  know  his  children,  Danny  Boone  and  Penny 
Boone?  A.  Yes,  I  know  both  of  them. 

Q.  How  regularly  do  those  children  attend  Sunday 
School,  if  you  know?  A.  Very  regularly.  They  are  there 
every  Sunday,  and  Major  Boone  is  an  usher  in  the  church, 
so  that  I  see  him  every  Sunday. 

Q.  Is  he  otherwise  active  in  the  religious  movements  of 
your  church?  A.  Yes.  He  is  a  member  of  the  Vaughan 
Class,  which  is  a  men’s  class.  They  have  a  committee  of 
men  who  collect  children  in  the  neighborhood  and  bring 
them  to  Sunday  School,  and  see  that  they  get  home  after¬ 
wards,  and  he  helps  bring  those  children  to  the  Sunday 
School,  and  sees  that  they  get  home  afterwards. 

886  Q.  How  close  to  the  Boone  home  is  your  own  home, 
Doctor?  A.  It  is  about  five  blocks  away,  I  should 

think. 

Q.  Have  you  any  children  of  your  own?  A.  I  have  one 
little  boy,  four  years  in  December. 

Q.  Have  you  ever  visited  in  the  home  of  Major  Boone? 
A.  Yes,  sir;  on  several  occasions. 

Q.  Does  your  son  visit  in  that  home?  A.  Yes.  He  and 
Penny  are  playmates.  He  goes  down  to  visit  Penny. 

Q.  And  Penny  visits  at  your  home?  A.  Yes. 

Q.  Have  you  ever  attended  any  children’s  parties  or 
gatherings  in  the  Boone  home?  A.  Yes.  Recently  I  attended 
a  birthday  party  for  Penny,  where  Dick  was  invited,  and 
his  parents  were  invited  to  bring  him. 

Q.  You  mean  Dick  Cranford  and  Dr.  and  Mrs.  Cranford? 
A.  Yes,  sir. 

Q.  Did  you  observe  the  character  of  persons — the  char¬ 
acter  of  children  who  attended  that  party?  A.  Yes.  Many 
of  the  people  there  were  members  of  my  own  church. 

887  Q.  Who  were  some  of  them,  if  you  recall?  A.  Mr. 
McNeil,  who  was  a  teacher  in  the  Sunday  School. 

Q.  Robert  H.  McNeil?  A.  Yes,  sir. 
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Q.  Who  were  some  of  the  others,  if  you  recall?  A.  I  am 
trying  to  think.  I  have  forgotten.  I  think  the  Buzbees 
were  there.  I  am  not  certain  of  that. 

Q.  Are  you  acquainted  with  Mrs.  Ora  Buzbee?  A.  Yes, 
sir;  I  am. 

Q.  And  her  husband?  A.  Yes.  They  are  members  of  my 
church. 

Q.  You  think  that  Mrs.  Buzbee  was  there  at  this  party? 
A.  I  think  so. 

Q.  Have  you  observed  the  conduct  of  these  children  in 
their  own  home  and  in  association  with  other  persons?  A. 
I  should  say  that  they  are  exceptionally  well  behaved 
children. 

Q.  In  respect  to  the  home  itself,  describe  your  observa¬ 
tions  as  to  the  general  atmosphere  of  this  home  when  you 
have  been  there.  A.  Well,  I  have  felt  that  everything  was  in 
keeping  with  a  Christian  home.  Everything  seems 
888  to  be  in  good  order.  Certainly  I  have  felt  very  happy 
about  the  atmosphere  as  I  have  gone  into  it  as  a 
minister. 

Q.  In  your  opinion,  is  Major  Boone  a  fit  and  proper  per¬ 
son  for  the  custody  of  Penny  and  Danny? 

Mr.  Denit :  We  object  to  that.  That  is  the  very  question 
which  your  Honor  has  to  decide — not  the  opinion  of  the 
witness. 

The  Court :  Well,  I  think  you  must  bring  out  the  factual 
matters  from  which  I  will  have  to  draw  the  conclusion. 

By  Mr.  Patterson: 

Q.  Well,  Doctor,  don’t  answer  that  question. 

Doctor,  do  you  know  other  people  who  know  Major 
Boone  in  the  community  in  which  he  lives?  A.  Of  course, 
I  know  the  people  in  my  own  church  who  know  him. 

Q.  Do  you  know  a  good  many  people  in  the  District  of 
Columbia  who  know  Major  Boone?  A.  Not  outside  of  my 
own  church. 
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Q.  How  many  persons  in  your  own  church  do  you  know 
who  know  Major  Boone?  A.  Well,  I  know  a  good  many  of 
them,  in  the  Vaughan  Class,  particularly,  where  he  is  so 
active. 

Q.  How  many  members  of  the  Vaughan  Class  are  there? 
A.  There  are  about  300  on  the  roll.  The  average  attend¬ 
ance  would  run  somewhere  around  100. 

889  Q.  Do  the  majority  of  them  live  in  the  District  of 
Columbia?  A.  The  majority  of  them  do. 

Q.  Do  you  know  other  persons  in  your  neighborhood 
who  know  Major  Boone? 

The  Court:  You  mean  where  the  Doctor  lives? 

Mr.  Patterson:  Yes,  sir.  He  lives  within  a  few  squares 
of  Major  Boone. 

The  Court:  Yes. 

By  Mr.  Patterson: 

Q.  Do  you  know  other  persons  who  know  him  in  your 
neighborhood?  A.  No.  I  have  not  been  in  that  neighbor¬ 
hood  long,  so  I  don’t  know  my  neighbors.  I  know  the  ones 
immediately  around  my  own  home. 

Q.  Based  on  the  acquaintances  of  Major  Boone  in  the 
District  of  Columbia  whom  you  do  know,  have  you  heard 
his  reputation  discussed?  A.  Yes. 

Q.  Do  you  know  Major  Boone’s  reputation  for  moral 
integrity? 

Mr.  Denit :  I  submit  that  if  he  heard  it  discussed  among 
members  of  a  Bible  Class,  that  would  not  qualify. 

Mr.  Patterson :  All  that  is  required — 

890  The  Court:  (interposing)  I  think  that  that  only 
goes  to  the  weight  of  the  testimony.  I  have  had  to 

deal  with  that  many  times.  It  seems  to  me  that  that  is 
where  you  get  testimony.  You  get  it  from  various  circles 
in  which  one  meets  others. 

Mr.  Denit:  If  there  were  ever  a  place  where  we  intend 
to  be  good,  it  would  be  in  church.  We  wouldn’t  ordinarily 
go  to  church  and  show  our  worst  side. 


« 


276 


The  Court:  I  think  that  it  is  admissible.  It  would  go 
to  the  weight  of  it. 

By  Mr.  Patterson: 

Q.  Do  you  know  his  reputation  for  moral  integrity?  A. 
Yes.  It  is  very  high  among  the  men  who  know  him  in  that 
class  and  in  the  church  generally. 

•  ••••••*** 

Testimony  of  Major  Thomas  E  Rhodes. 

Major  Thomas  E.  Rhodes. 

892  By  Mr.  Patterson: 

Q.  State  your  full  name,  please?  A.  Thomas  E. 

Rhodes. 

Q.  Are  you  an  officer  in  the  United  States  Army?  A. 
Yes,  sir. 

Q.  What  rank?  A.  Major. 

Q.  What  branch?  A.  Judge  Advocate  General ’s  Depart¬ 
ment. 

Q.  Prior  to  entering  the  army,  what  was  your  occupa¬ 
tion?  A.  I  was  an  attorney  at  law,  practicing  in  the  Dis¬ 
trict  of  Columbia  for  approximately  ten  years. 

Q.  And  prior  to  that?  A.  I  was  a  special  assistant  to 
the  Attorney-General  of  the  United  States  from  1922  to 
1933. 

Q.  Are  you  acquainted  with  Major  Daniel  F.  Boone?  A. 
Yes,  sir. 

Q.  How  long  have  you  know  him?  A.  About  15  years. 
I  think  it  was  1929  when  I  first  met  him. 

Q.  How  closely  have  you  associated  with  him 

893  throughout  the  years  since  you  met  him? 

Mr.  Denit:  We  object  to  that. 

The  Court:  I  didn’t  get  the  question. 

Mr.  Patterson:  I  asked  him  how  closely  has  he  associ¬ 
ated  with  him  throughout  the  years.  How  well  does  he 
know  him,  in  other  words. 
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The  Court:  You  may  answer. 

A.  I  met  Major  Boone  when  he  was  going  to  school  at 
the  National  University  Law  School.  Two  or  three  years 
after  that  he  lived  with  me,  roomed  with  me,  for — I  have 
forgotten  how  long — some  eight  or  nine  months. 

Then  he  left  Washington,  and  I  didn’t  see  much  of  him. 
I  saw  him  occasionally  on  visits  to  Washington.  And  when 
I  went  in  the  army  in  the  summer  of  1942, 1  have  seen  him 
constantly  since  that  time. 

Bv  Mr.  Patterson: 

Q.  Where  did  you  live  with  him?  A.  At  the  Young  Men’s 
Christian  Association,  1736  G  Street,  Northwest,  Wash¬ 
ington,  D.  C. 

Q.  For  how  long  a  time?  A.  Well,  I  think,  Mr.  Patterson, 
it  was  about  nine  months.  It  might  have  been  a  year. 

Q.  Have  you  had  occasion  to  observe  his  personal  habits? 
A.  Yes,  I  have. 

894  Q.  Describe  them  to  the  Court.  A.  You  mean 
sobriety,  and  things  like  that?  A.  Yes,  in  a  general 
way,  what  are  they?  A.  When  I  lived  with  Major  Boone, 
and  even  prior  to  that,  I  have  been  out  with  him — that  was 
before  he  married.  We  have  been  out  on  dates  with  girls 
together  on  various  and  divers  occasions,  to  dances,  and 
since — I  didn’t  have  any  occasion  to  associate  with  him 
socially  after  he  left  Washington,  I  think,  about  1933,  up 
until  1942,  when  I  went  in  the  army,  except  on  occasional 
visits  to  Washington,  but  I  know  he  doesn’t  drink  whiskey. 
He  doesn’t  smoke,  because  I  have  been  out  with  him  on 
numerous  occasions  and  when  everybody  did,  but  him,  and 
I  have  been  in  his  home  on  frequent  occasions  since  1942. 

Q.  How  frequently  have  you  been  in  the  Boone  home 
since  March  of  1942 — the  home  on  16th  Street?  A.  Well, 
I  haven’t  been  in  his  home  since  August  of  1942.  You  see, 
Mr.  Patterson,  I  didn’t  know  that  Major  Boone  was  on 
duty  in  the  War  Department  until  about  the  time  I  went 
in,  or  a  few  weeks  before  I  w’ent  in,  in  the  summer  of  1942. 
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Since  that  time  I  have  visited  his  home  on  many  occasions. 

Q.  Have  you  observed  the  condition  of  things  in 

895  his  home?  A.  I  have. 

Q.  Describe  to  his  Honor  what  you  have  observed. 
A.  Well,  he  lives  in  a  very  nice  home  up  on  16th  Street, 
and  it  is  run  in  a  very  orderly  fashion.  The  lady  there 
that  looks  after  his  children,  Mrs.  Stabler,  if  I  am  any 
judge  of  women — 

Mr.  Denit:  (interposing)  Wait  a  moment. 

Mr.  Patterson:  Won’t  you  concede  that  the  Major  is  an 
expert? 

The  Court :  Would  you  concede  that  the  Major  is  a  judge 
of  women? 

Mr.  Denit:  Yes;  but  I  would  say  that  it  makes  no  differ¬ 
ence.  We  are  not  judging  everybody’s  character  in  this 
case. 

Mr.  Wellford:  I  think  that  he  would  qualify  as  an  ex¬ 
pert. 

The  Court:  Let’s  get  back  to  seriousness. 

I  think  that  he  might  generally  describe  the  atmosphere 
and  the  conduct  of  the  home. 

The  Witness:  That  was  what  I  was  trying  to  do,  your 
Honor. 

The  Court:  Let  us  not  be  too  analytical  as  to  persons. 
Just  give  the  general  atmposhere. 

The  Witness:  I  can’t  finish  the  sentence  I  was  about 
to  say? 

896  The  Court:  Well,  do  as  I  say,  please. 

The  Witness:  Well,  it  is  an  excellent  atmosphere, 
if  I  know  anything  about  a  home,  and  I  thought  I  was 
raised  in  a  good  one. 

By  Mr.  Patterson : 

Q.  Did  you  observe  the  children  of  Major  Boone  in  this 
home?  A.  Yes,  sir. 

Q.  Did  you  observe  their  conduct?  A.  Well,  they  are 
very  excellent  children. 
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Q.  Did  you  observe  their  attitude  toward  Mrs.  Stabler  in 
this  home?  A.  Well,  it  is  an  attitude  of  dignity  and  re¬ 
spect,  both  ways. 

Q.  Reciprocally  respectful?  A.  Yes. 

Q.  What  is  the  attitude  of  the  children  toward  their 
father?  A.  An  attitude  of  honor  and  respect  and  obedi¬ 
ence. 

Q.  Major,  do  you  know  other  persons  who  know  Major 
Boone  in  the  community  in  which  he  lives  ?  A.  Oh,  I  know 
scores  of  people  that  know  Major  Boone. 

Q.  Who  are  some  of  them?  A.  Well,  numerous  army 
officers. 

S97  Q.  Who  are  some  of  them?  A.  General  John  M. 

Weir,  executive  officer  of  the  Judge  Advocate’s  Of¬ 
fice;  Colonel  Henry  C.  Clark,  recently  retired  because  of 
age;  the  Judge  Advocate  General  himself. 

Q.  Do  you  know  his  reputation -  A.  (interposing) 

And  numerous  officers.  1 

Q.  (resumed)  Do  you  know  the  reputation  of  Major 
Boone  in  the  community  in  which  he  resides  for  moral  in¬ 
tegrity?  A.  I  do. 

Q.  What  is  it?  A.  Excellent. 

The  Court:  I  think,  gentlemen,  upon  reflection,  I  will 
permit  Major  Rhodes  to  state  his  impression  of  the  atti¬ 
tude  of  Mrs.  Stabler  with  reference  to  the  children  and  to 
the  home. 

Mr.  Denit :  That  has  been  done.  That  was  done  directly. 

The  Court :  It  is  done  generally,  not  directly.  I  will  per¬ 
mit  him  to  do  that. 

Apparently  she  is  in  care  of  the  children,  and  I  think 
it  is  of  some  importance. 

Mr.  Denit :  The  evidence  is  already  in,  not  only  generally 
as  to  what  Major  Rhodes  saw,  but  specifically.  That 
898  doesn’t  require  him  to  go  into  any  lengthy  compli¬ 
mentary  statement  of  Mrs.  Stabler. 

The  Court:  I  haven’t  asked  him  to  state  her  reputation. 
I  have  asked  him  to  describe  his  own  observation  as  to  her 
attitude  and  conduct  toward  the  children. 
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Mr.  Denit :  He  has  done  that. 

The  Court:  I  don’t  know  whether  he  has  or  not. 

Mr.  Denit:  I  understood  the  Major  to  say - 

The  Court:  (interposing)  Is  there  any  objection  to  it, 
Mr.  Denit? 

Mr.  Denit:  No,  indeed. 

The  Court :  I  would  like  to  have  it. 

Mr.  Denit:  But  it  is  already  in. 

The  Court:  I  didn’t  get  it. 

Bv  Mr.  Patterson: 

* 

Q.  Major  Rhodes,  did  you  hear  the  Court’s  inquiry?  A. 
I  did. 

Q.  Will  you  answer  it?  A.  I  have  forgotten  now  just 
what  the  question  was  that  you  asked  me.  I  know  what  I 
was  going  to  say. 

By  the  Court: 

Q.  The  question  was  this,  Major:  In  a  general  way, 

what  have  you  observed  as  to  the  attitude  and  con- 
899  duct  of  Mrs.  Stabler  in  the  care  of  the  children  ?  A. 

Well,  Mrs.  Stabler  impresses  me  as  an  intelligent 
woman  of  high  character,  very  diplomatic,  and  knows  how 
to  handle  children.  They  obey  her  courteously;  don’t  talk 
back  to  her;  and  my  observation,  on  my  numerous  visits, 
is  that  she  knows  how  to  handle  the  children. 

For  instance,  I  have  heard  her  tell  the  little  girl  that  it 
is  bed  time,  that  it  is  time  to  go  to  bed.  About  three-quar¬ 
ters  of  the  children  don’t  pay  any  attention,  and  argue 
back.  These  children,  when  she  tells  them,  they  go  up  and 
go  to  bed — no  bickering. 

By  the  Court : 

Q.  Is  her  attitude  towards  them  one  of  care  and  solici¬ 
tude  for  their  welfare,  or  not?  A.  It  looks  to  me  like  a 
labor  of  love  for  the  children,  your  Honor. 

The  Court:  Very  well. 


281 


The  Witness:  I  have  observed  that  on  many  occasions. 
If  that  isn’t  what  it  is,  I  don’t  know  what  a  labor  of  love  is. 

Testimony  of  Charles  M.  Trammell 

Charles  M.  Trammell 

% 

907  •  Direct  Examination 

By  Mr.  Patterson: 

Q.  Please  state  your  full  name.  A.  Charles  M.  Tram¬ 
mell. 

Q.  Where  do  you  reside  ?  A.  Chevy  Chase,  Maryland. 

Q.  Are  you  an  officer  in  the  United  States  Army?  A. 
I  am. 

Q.  What  rank  and  branch  of  the  service?  A.  Colonel  in 
The  Judge  Advocate  General’s  Department. 

Q.  Prior  to  entering  into  the  army,  what  positions  did 
you  occupy?  A.  A  number  of  years  ago  in  Florida,  I  was 
a  judge  in  a  county  court.  Since  coming  to  Washington, 
I  was  a  member  of  the  bar  of  the  United  States  Board  of 
Tax  Appeals  in  Washington. 

Q.  For  how  long?  A.  From  1936.  Then  I  resigned  to 
practice  law. 

Q.  Where  did  you  practice  law?  A.  In  the  District  of 
Columbia. 

Q.  Did  you  reside  in  the  District  of  Columbia  at  that 
time?  A.  A  portion  of  the  time,  I  resided  in  the  District 
of  Columbia,  but  since  1928,  I  have  lived  in  Chevy 

908  Chase,  Maryland,  about  a  half  block  across  the  line. 

Q.  Are  you  acquainted  with  Major  Daniel  F. 
Boone?  A.  I  am. 

Q.  Do  you  know  other  persons  who  know  him?  A.  Yes, 
I  know  quite  a  number  of  people  who  know  him. 

Q.  In  this  Community?  A.  Yes. 
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Q.  Do  you  know  Major  Boone’s  reputation  for  moral  in¬ 
tegrity?  A.  Yes. 

Q.  What  is  it?  A.  Good. 

Q.  Did  you  ever  visit  Major  Boone’s  home  at  16  and 
Primrose  Streets?  A.  I  have. 

Q.  Have  you  any  children  or  grandchildren?  A.  I  have 
a  little  granddaughter. 

Q.  Did  she  ever  visit  at  Major  Boone’s  home?  A.  Yes, 
I  have  taken  her  over  there  on  a  few  occasions.  She  played 
with  Major  Boone’s  little  daughter. 

Q.  Did  you  observe  the  home  surroundings  in  Major 
Boone’s  home?  A.  I  did. 

Q.  Describe  to  His  Honor  your  impressions  of  it.  A. 
Has  a  very  nice  home.  The  home  conditions  seem 

909  to  be  very  excellent.  The  children  are  certainly  as 
well  trained  children  as  I  have  ever  known.  They 

seem  to  me,  the  conditions  were  very  very  good. 

Q.  Did  you  meet  Mrs.  Stabler,  the  children’s  godmother, 
in  any  of  these  visits?  A.  Yes,  I  have  met  Mrs.  Stabler. 

Q.  Did  you  observe  Mrs.  Stabler ’s  demeanor  toward  the 
children  and  theirs  toward  her?  A.  Yes. 

Q.  What  is  your  opinion  of  that,  or  describe  it  to  The 
Court,  rather.  A.  I  was  very  much  impressed  with  the  at¬ 
tention  that  she  gave  the  children  and  the  excellent  way  in 
which  she  had  trained  the  children.  It  impressed  me  as  an 
extraordinary  way.  As  I  said,  I  have  never  seen  better 
trained  children  or  I  have  never  seen  conditions  around  a 
place  better  suitable  for  the  training  and  the  care  of  chil¬ 
dren. 

Q.  What  kind  of  a  neighborhood  is  it?  A.  Excellent 
neighborhood. 

Q.  Did  you  ever  meet  any  guests  in  Major  Boone’s  home, 
married  people  with  children?  A.  Yes.  On  one  occasion, 
I  was  out  there,  one  afternoon.  Quite  a  number  of  people 
were  there,  people  with  some  children. 

Q.  What  sort  of  looking  people  were  they?  A. 

910  Were  very  fine  people.  I  remember  one  army  officer 
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had  two  or  three  children  there.  I  don’t  remember 
the  names  of  the  persons  that  I  saw  there. 

Mr.  Patterson :  Thank  you,  Colonel. 

•  ••••••••• 

Testimony  of  Francis  D.  Pepper 

Francis  D.  Pepper. 

Direct  Examination 
By  Mr.  Patterson: 

Q.  What  is  your  full  name?  A.  Francis  D.  Pepper. 

Q.  Are  you  an  officer  in  the  United  States  Army?  A.  I 
am,  sir. 

Q.  What  is  your  rank  and  branch  of  the  service?  A. 
Captain,  Ordnance. 

911  Q.  Where  do  you  reside?  A.  415  George  Mason 
Drive. 

Q.  That  is  in  Arlington  County,  Va.?  A.  Right. 

Q.  Did  you  ever  reside  in  the  District  of  Columbia  ?  A. 
No,  sir. 

Q.  How  long  have  you  resided  in  the  vicinity  of  Wash¬ 
ington?  A.  Oh,  fourteen  months. 

Q.  Your  home  is  just  across  the  river?  A.  Yes,  sir. 

Q.  Before  entering  the  army,  were  you  in  civil  life?  A. 
Yes,  sir. 

Q.  Where  did  you  live?  A.  Winston-Salem,  North  Ca¬ 
rolina. 

Q.  Were  you  in  business  there  or  a  professional  man? 
A.  I  was  in  business  there. 

Q.  What  business?  A.  Tobacco. 

Q.  For  how  long  a  time?  A.  Approximately  seventeen 
years. 

Q.  Manufacturer  of  tobacco?  A.  No,  merchant,  commis¬ 
sion  merchant. 

Q.  When  did  you  enter  the  army?  A.  1942. 
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912  Q.  Are  you  acquainted  with  Major  Daniel  F. 
Boone?  A.  I  am. 

Q.  By  the  way,  what  branch  of  the  service  is  he  in?  A. 
Quartermaster. 

Q.  Have  you  ever  visited  the  home  of  Major  Boone  at 
16th  and  Primrose  Streets?  A.  I  have. 

Q.  Within  the  last  twelve  or  eighteen  months?  A.  Yes, 
sir. 

Q.  How  frequently?  A.  At  frequent  intervals. 

Q.  Have  you  a  family?  A.  I  have. 

Q.  Of  what  does  it  consist?  A.  Wife  and  two  children. 
Q.  What  are  the  ages  of  your  children?  A.  11  and  13. 

Q.  Have  you  ever  taken  your  children  out  to  the  Boone 
home  to  visit  the  Boone  children?  A.  I  have. 

Q.  Frequently?  A.  When  they  were  here. 

Q.  W'here  are  they  now?  A.  North  Carolina. 

Q.  Did  you  ever  meet  any  other  guests  in  the 

913  Boone  home?  A.  I  have. 

Q.  With  children?  A.  I  was  there  at  a  party. 
There  were  a  lot  of  children  there. 

Q.  WTiat  class  of  presons  did  they  seem  to  be?  A.  Very 
high  class,  sir. 

Q.  Describe  to  The  Court  your  general  impressions  of  the 
atmosphere  of  the  Boone  home  on  these  visits  you  have  * 
made  within  the  last  six  or  twelve  months.  A.  Above  re¬ 
proach. 

Q.  Did  you  observe  the  demeanor  of  the  children  toward 
Major  Boone  and  his  toward  them?  A.  Quite  often. 

Q.  What  were  your  observations  as  to  that,  Captain  ?  A. 
Very  good. 

Q.  Was  the  attitude  of  the  children  respectful  or  disre¬ 
spectful  ?  A.  Respectful. 

Q.  Obedient  or  disobedient?  A.  Obedient. 

Q.  Did  you  observe  his  conduct  and  treatment  of  these 
children?  A.  Yes. 

Q.  How  long  have  you  known  Major  Boone?  A.  Since 
high  school,  about  1917  and  1918. 
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914  Q.  In  North  Carolina?  A.  Yes,  sir. 

Q.  Do  you  know  other  persons  who  know  Major 
Boone  in  this  locality?  A.  Yes. 

Q.  Many  of  them?  A.  Yes. 

Q.  Do  you  know  his  reputation  for  moral  integrity  and 
good  living,  right  living?  A.  I  would  say  I  do. 

Q.  What  is  that  reputation?  A.  Good. 

Mr.  Patterson :  That  is  all. 

Testimony  of  Mrs.  Vesta  L.  Watson 

Mrs.  Vesta  L.  Watson. 

Mrs.  Vesta  L.  Watson  was  called  as  a  witness,  on  behalf 
of  the  plaintiffs,  and  on  behalf  of  the  defendant, 

915  Daniel  F.  Boone,  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Patterson: 

Q.  Will  you  please  state  your  full  name?  A.  Vesta  L. 
Watson. 

Q.  Are  you  married  or  single?  A.  I  am  divorced. 

Q.  Where  do  you  reside?  A.  3719  Cumberland  Street. 
Q.  In  the  District  of  Columbia?  A.  Yes,  sir,  northwest. 
Q.  Are  you  employed?  A.  No. 

Q.  Do  you  know  Major  Daniel  F.  Boone  and  his  chil¬ 
dren?  A.  I  do. 

Q.  Where  did  you  meet  them?  A.  I  met  them  in  Cal¬ 
vary  Baptist  Sunday  School. 

Q.  Are  you  connected  with  the  Calvary  Baptist  Sunday 
School?  A.  I  am  superintendent  of  the  primary  depart¬ 
ment. 

Q.  How  long  have  you  occupied  that  position?  A.  I  have 
worked  in  the  department  for  over  twenty  years  and  have 
been  acting  superintendent  for  about  seven  years. 
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Q.  You  are  a  member  of  that  church?  A.  I  am. 

916  Q.  Do  the  children  attend  that  Sunday  School  with 
any  degree  of  regularity?  A.  Yes,  they  do. 

Q.  Who  brings  them?  A.  Either  Major  Boone  or  Mrs. 
Stabler. 

Q.  Do  you  know  Major  Boone  and  Mrs.  Stabler?  A.  Very 
well. 

Q.  What  is  the  stage  of  the  children’s  development  in 
the  Sunday  School  work  there?  Is  it  normal  or  below  nor¬ 
mal,  or  what?  A.  Definitely  normal. 

Q.  Do  you  come  in  close  contact  with  the  children?  A. 
Danny  particularly  was  in  my  department,  and  I  saw 
Penny  just  about  every  Sunday. 

Q.  What  were  your  observations  concerning  Danny’s 
conduct  and  attitude  toward  life  in  general  for  a  boy  of  his 
age?  A.  Danny  was  attentive,  reverend,  affectionate,  in¬ 
terested  and  interesting. 

Q.  Educationally,  how  was  his  state  of  development,  nor¬ 
mal  or  otherwise?  A.  Definitely  normal. 

Q.  Describe  Penny  in  the  same  respects?  A.  She  ap¬ 
peared  to  be  a  very  bright  little'  girl. 

Q.  How  was  their  clothing?  Was  it  orderly?  A. 

917  They  were  always  immaculately  dressed. 

Q.  Did  you  see  Major  Boone  with  those  children  ? 
A.  Very  often. 

Q.  What  did  you  observe  as  to  his  manner  with  them? 
A.  He  was  affectionate.  He  was  firm  and  they  returned 
his  devotion  definitely. 

Q.  Was  he  a  regular  attendant  of  that  church  and  a 
church  worker  there?  A.  Yes. 

Q.  Have  you  ever  visited  in  the  Boone  home?  A.  Yes, 
I  have. 

Q.  Within  the  last  eight  months,  I  would  like  you  to  limit 
it.  A.  Yes,  I  have. 

Q.  How  frequently?  A.  Two  or  three  times.  I  have 
been  a  guest  at  dinner  parties. 

Q.  Mrs.  Stabler  there  on  those  occasions?  A.  Yes. 
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Q.  Did  you  observe  Mrs.  Stabler  in  the  home  with  the 
children,  how  she  was  looking  after  them?  A.  Yes. 

Q.  What  did  you  observe?  A.  She  was  very  careful, 
very  particular.  They  respected  her  authority  and 

918  she  was  an  ideal  person,  I  think,  to  handle  two 
youngsters. 

Q.  What  was  your  general  impression  as  to  the  environ¬ 
ment,  the  atmosphere  of  the  place  ?  A.  I  think  it  is  a  very 
lovely  Christian  home  with  an  atmosphere  of  cultural  re¬ 
finement  and  devotion. 

Q.  Do  you  know  of  other  persons  who  know  Major  Boone 
in  this  community?  A.  Yes,  we  have  mutual  friends  at  the 
church. 

Q.  Other  friends?  A.  Outside,  I  don’t  believe  I  have 
outside  friends. 

Mr.  Patterson :  You  may  cross  examine. 

•  ••••••*•• 

Testimony  of  Joshua  Quirk  Buzbee 

919  Joshua  Quirk  Buzbee. 

•  ••••••*•• 

Q.  Are  you  the  husband  of  Mrs.  Buzbee  who  is  the  next 
friend  in  this  case?  A.  I  am,  sir. 

920  Q.  Where  do  you  reside?  A.  232  Jefferson  Street, 
N.  W.,  Washington,  D.  C. 

Q.  What  is  your  occupation?  A.  I  work  with  the  Gov¬ 
ernment,  Veterans’  Administration.  I  am  a  member  of 
one  of  the  boards  there  with  the  Veterans’  Administration. 

Q.  Are  you  acquainted  with  Major  Daniel  F.  Boone?  A. 
I  am,  sir. 

Q.  And  his  children?  A.  Yes,  sir. 

Q.  Where  did  you  meet  them  first?  A.  At  our  church, 
Calvary  Baptist  Church. 

Q.  How  long  have  you  known  him  and  them?  A.  I  think 
it  has  been  over  a  year.  I  believe.  I  am  not  just  definite 
as  to  the  exact  time,  but  it  is  my  impression  it  has  been 
over  a  year. 
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Q.  Does  Major  Boone  attend  that  church  with  any  degree 
of  regularity?  A.  Yes,  sir,  he  does. 

Q.  How  about  his  children?  A.  They  come  to  our  Sun¬ 
day  School  and  church,  I  believe. 

Q.  How  closely  do  you  come  in  contact  with  Danny  when 
he  is  in  the  city  and  little  Penny?  A.  They  go — we  go 
down  to  Sunday  School  together  on  Sunday  mornings. 

Q.  Who  takes  them?  A.  Major  Boone. 

921  Q.  Does  he  take  anybody  else’s  children  to  Sunday 
School?  A.  Yes.  We  come  down  to  church  and  Ma¬ 
jor  Boone  and  I  go  together  and  gather  up  some  more  chil¬ 
dren,  about  ten  or  twelve  children,  where  the  parents  can’t 
go  to  Sunday  School  and  we  take  them  to  Sunday  School. 

Q.  That  is  at  8th  and  H  Streets,  N.  W.?  A.  Yes,  that 
is  where  the  church  is. 

Q.  WTiat  is  the  behavior  and  the  demeanor  of  these  chil¬ 
dren  when  you  see  them  in  Sunday  School  and  in  church? 
A.  Are  you  speaking  of  Major  Boone’s  children? 

Q.  Yes,  sir,  Major  Boone’s  children.  A.  Their  behavior 
is  very  good. 

Q.  Are  you  an  officer  in  the  Sunday  School?  A.  I  am  a 
teacher  in  the  Sunday  School  and  a  deacon  in  the  church. 

Q.  You  don’t  teach  in  the  Primary  Department?  A.  No, 
sir. 

Q.  On  your  visits  to  the  Boone  home,  how  frequently 
have  you  visited  the  Boone  home  within  the  last  year?  I 
don’t  want  you  to  go  back  farther  than  that.  A.  On  two 
occasions,  I  believe. 

Q.  Did  you  observe  the  children  in  the  home? 
A.  I  did. 

922  Q.  WTiat  is  your  observation  concerning  their  de¬ 
portment?  A.  I  think  their  deportment  was  very 

good. 

Q.  Did  you  observe  Mrs.  Stabler ’s  attitude  toward  them? 
A.  Yes,  sir,  I  did. 

Q.  Do  you  know  other  persons  who  know  Major  Boone? 
A.  Yes,  sir,  I  do. 


Q.  Do  you  know  his  reputation  for  right  living  and  moral 
integrity?  A.  I  do  at  our  church,  yes,  sir. 

Q.  What  is  it?  A.  It  is  good.  It  is  excellent. 

Q.  Have  you  any  children?  A.  I  have  one  boy,  yes,  sir. 
He  is  nine  years  of  age,  Robert. 

Q.  Has  he  ever  visited  Danny  at  Danny’s  house?  A.  Yes, 
sir,  he  has  been  in  the  house  too. 

Q.  Has  Danny  visited  your  boy,  do  you  know?  A.  He 
has  been  in  our  home  some. 

Q.  Danny  seemed  to  be  a  normal  and  bright  boy  ?  A.  He 
does. 

Mr.  Patterson :  You  may  cross  examine. 

By  Mr.  Denit: 

Q.  Mr.  Buzbee,  have  you  ever  heard  Major  Boone’s 
reputation  discussed?  A.  I  have,  yes,  sir,  among 

923  our  church  members. 

Q.  Just  among  the  church  members?  A.  Yes,  sir. 
Q.  Can  you  tell  us  what  the  occasion  was  for  discussion? 
A.  Well,  it  was  only  last  night  at  a  prayer  meeting.  Our 
pastor  spoke  about  Major  Boone’s  case,  about  his  coming 
down.  He  spoke  about  what  a  fine  man  Major  Boone  was. 
He  was  a  fine  Christian  man  and  he  wouldn’t  come  down 
unless  he  felt  he  was  a  fine  Christian  man.  I  have  heard 
the  remark  that  everyone  holds  him  in  high  regard. 

Q.  It  has  only  been  in  connection  with  this  case  that  his 
character  and  reputation  has  been  discussed?  A.  As  far 
as  I  know,  yes,  sir. 

Q.  Was  it  you  who  arranged  for  the  employment  of 
counsel  in  the  filing  of  this  suit?  A.  No,  sir. 

924  Q.  Did  you  take  your  wife  and  introduce  her  in 
filing  this  suit?  A.  I  went  with  my  wife  to  Major 

Boone’s  attorney. 

Q.  Who  was  that?  A.  Mr.  Wellford,  I  believe. 
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By  Mr.  Patterson: 

Q.  What  is  the  membership  of  Calvary  Baptist  Church 
approximately?  A.  Approximately  3500. 

•  •••••••#• 

Testimony  of  George  E.  McNeil 

925  George  E.  McNeil. 

By  Mr.  Patterson : 

Q.  State  your  name  for  the  record,  Mr.  McNeil.  A. 
George  E.  McNeil. 

Q.  Where  do  you  reside?  A.  1438  Iris  Street,  N.  W. 

Q.  Wliat  is  your  position?  A.  Assistant  United  States 
Attorney. 

Q.  For  what?  A.  District  of  Columbia. 

Q.  How  long  have  you  filled  that  position?  A.  About 
nine  years. 

Q.  Do  you  have  a  family  ?  A.  I  do. 

Q.  Of  what  does  it  consist?  A.  Two  girls  and  a 

926  boy. 

Q.  What  are  the  ages  of  your  children?  A.  My 
oldest  is  25. 

Q.  How  about  the  youngest?  A.  22. 

Q.  Your  youngest  child  is  22?  Are  you  acquainted 
with  Major  Daniel  F.  Boone  and  his  children?  A.  I  am. 

Q.  How  close  to  him  do  you  live?  A.  I  should  say  five 
good  sized  blocks. 

Q.  How  long  have  you  lived  so  close  to  him?  A.  Nearly 
three  years,  I  should  say.  Two  and  one-half  to  three  years. 

Q.  I  want  you  to  limit  your  testimony  now  as  to  observa¬ 
tions  to  a  time  subsequent  to  March,  1942.  Have  you  seen 
much  of  Major  Boone  and  his  children  during  the  last  18 
months.  A.  Yes,  I  have  visited  Major  Boone’s  home  with 
my  wife  and  my  family  on  a  number  of  occasions,  and  he 
has  been  to  my  home  with  his  children  on  a  number  of 
occasions. 


291 


Q.  Have  you  observed  the  home  life  of  Major  Boone  and 
his  children  during  the  18  months?  A.  I  believe  I  could 
say  that  I  have. 

Q.  Will  you,  in  your  own  way,  state  to  His  Honor  just 
what  your  observations  have  been  to  what  goes  on 

927  in  that  home  as  to  general  environment?  A.  Major 
Boone  lives  at  the  corner  of  16th  and  Primrose 

Streets.  He  has  what  I  think  is  a  very  beautiful  home.  I 
know  Danny  and  Penny,  his  two  children,  and  on  the  times 
that  I  have  visited  his  home,  I  have  talked  to  his  children. 
I  have  seen  the  attitude  he  has  shown  toward  them  which 
was  always  one  of  affection  and  care  and  consideration  for 
them.  They  are  well-mannered  and  obedient  children.  The 
home  seems  to  be  calm  and  nicely  furnished  and  everything 
he  does,  as  I  have  seen  it,  was  to  the  benefit  and  the  interest 
of  his  children,  for  both  of  them. 

Q.  What  has  he  on  the  premises  for  the  entertainment 
of  children,  if  you  know?  A.  He  has  a  lot  of  things  there. 
He  has  all  kinds  of  toys  and  gadgets.  He  has  a  little  auto¬ 
mobile,  something  like  a  motorcycle  with  seats  on  it.  He 
takes  them  riding. 

Q.  Does  he  have  a  wading  pool?  A.  Yes. 

Q.  Play  room?  A.  A  yard  with  play  things  in  it. 

Q.  Anything  for  gymnastics  for  the  boy?  A.  I  don’t 
recall  that.  I  don’t  know. 

Q.  About  these  children,  do  they  appear  to  be  normally 
developed?  A.  Extremely  so.  They  are  normal  children. 
Seem  to  be. 

928  Q.  You  have  talked  to  them?  A.  Yes,  many  times. 

Q.  How  are  they  treated?  A.  Fine. 

Q.  Have  you  had  an  opportunity  to  observe  Mrs.  Stabler 
whom  it  is  testified  to  looks  after  those  children?  A.  Yes, 
because  my  wife  and  I  have  known  Mrs.  Stabler  for  about 
fifteen  years. 

Q.  How  long  have  you  known  Mrs.  Stabler?  A.  Fifteen 
years. 

Q.  Seen  much  of  her?  A.  Yes,  regularly. 
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Q.  Do  you  know  what  training  she  has  had  for  the  care 
of  children?  A.  She  raised  some  children  of  her  own. 
They  are  now  grown. 

•  •••••••*• 

Q.  Have  you  observed  Mrs.  Stabler ’s  manner  with  these 
particular  children?  A.  Yes,  I  have  on  several  occasions. 

Describe  it.  A.  Well,  she  seemed  to  be  very  kind  and 
careful  with  them.  They  seemed  to  be  very  fond  of  her. 
She  seemd  to  be  interested  in  their  general  welfare. 

929  Q.  Is  she  a  woman  of  refinement  ?  A.  I  would  say 
so.  I  have  always  considered  her  so. 

Q.  See  any  evidence  of  drinking  or  smoking  of  cigarettes 
in  the  home?  A.  Never  have. 

Q.  Were  the  children  obedient  or  disobedient  to  Mrs. 
Stabler  and  Major  Boone?  A.  Obedient,  and  are  well- 
mannered  children. 

Q.  Did  there  seem  to  be  affection  between  parent  and 
children  and  vice  versa?  A.  Very  much  between  the  Major 
and  his  little  son  and  daughter.  I  was  there  at  night  when 
they  went  to  bed  and  they  were  told  to  go  to  bed.  They  did 
and  they  embraced  their  father  before  going  to  bed,  and 
went  on  up  to  their  rooms. 

•  •*•••••*• 

Q.  Do  you  know  other  persons  who  know  Major  Boone 
in  the  community  in  which  he  resides?  A.  I  think  I 

930  do.  Mr.  Robert  Stearns  knows  him.  He  is  right  in 
my  block  and  Mr.  Hamisch  on  16th  Street,  a  few 

doors  below  Major  Boone.  He  is  a  lawyer,  and  also  a  Mr. 
White  who  lives  on  Primrose  Street.  I  don’t  know  how 
near  he  lives  to  Major  Boone.  I  know  him. 

Q.  I  am  not  confining  you  to  your  own  neighborhood. 
Do  you  know  other  persons  generally  who  know  Major 
Boone?  A.  I  do  know  some  other  people  who  know  him 
around  the  city. 

Q.  Do  you  know  his  reputation  for  moral  integrity?  A. 
Yes,  excellent. 

•  ••••••••• 
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Proceedings. 

931  Mr.  Denit:  We  also  offer  in  evidence  and  ask  that 
it  be  appropriately  marked,  the  certified  copy  of  the 

judgment  of  the  North  Carolina  Court.  The  certified  copy 
being  attached  to  the  pleadings  in  this  case,  and  I  ask  that 
it  be  marked. 

•  #•######* 

The  Court:  At  the  behest  of  Mrs.  Boone,  I  have  taken 
the  position  here  that  this  evidence  should  be  confined  to 
the  time  following  the  judgment  of  Judge  Bailey. 

932  Mr.  Wellford:  I  will  withdraw  my  objection  for 
the  record. 

The  Court:  I  still  have  an  objection. 

Mr.  Patterson:  I  think  Your  Honor  has  already  ruled 
on  that  a  half  dozen  times.  I  am  putting  it  in  the  record 
on  the  further  ground  I  am  trying  the  fitness  of  the  parties. 

The  Court:  I  doubt  the  admissibility  of  it  although  it 
seems  to  be  well  embedded  in  the  record  in  this  case 
alreadv. 

V 

Mr.  Denit :  I  am  only  offering  the  judgment  of  the  Court. 
Mr.  Patterson:  I  withdraw  my  objection,  if  the  Court 
please. 

The  Court:  That  takes  us  back  to  what  date? 

Mr.  Wellford:  That  takes  us  back  to  the  filing  of  the 
case  in  North  Carolina.  I  understand  that  the  original 
transcript  of  the  record — 

Mr.  Denit:  (interposing)  I  have  offered  in  evidence  the 
certified  copy  and  judgment  and  decree  of  the  Court  of 
North  Carolina. 

Mr.  Wellford :  He  put  in  the  whole  record. 

933  Mr.  Denit:  My  proffer,  in  order  that  there  may 
be  no  misunderstanding  about  it,  I  will  make  it  over 

again.  We  offer  in  evidence  the  certified  and  authenticated 
copy  of  the  judgment  of  the  North  Carolina  Court  in  the 
case  of  Boone  against  Boone  and  I  ask  your  Honor’s  leave 
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Q.  Is  Martha  Penelope  Boone  your  daughter?  A.  She 
is  my  daughter,  yes,  sir. 

Q.  And  one  of  the  children  whose  custody  is  an  issue 
here?  I  understand  she  is  affectionately  called  Penny 
Boone.  A.  She  was  so  christened  Penny  Boone. 

Mr.  Denit:  We  offer  this  judgment  in  evidence 

937  and  ask  that  it  be  appropriately  marked, 

(Judgment  marked  Defendant  Intervenor  No.  6) 

Mr.  Wellford:  I  wish  to  object  to  this  judgment  being 
offered  at  this  time  for  the  reason — 

Mr.  Denit :  The  purpose  of  the  offer  is  in  response  to  the 
contention  about  it  on  behalf  of  Major  Boone  that  he  is  the 
person  to  whom  custody  should  be  awarded. 

The  Court:  You  mean  going  to  his  character? 

Mr.  Denit :  Yes,  sir. 

The  Court:  As  guardian  of  these  children? 

Mr.  Denit:  Exactly,  Your  Honor. 

The  Court:  For  the  care  of  the  children? 

Mr.  Denit:  Yes,  and  the  administration  of  the  trust  in 
favor  of  these  children. 

Mr.  Patterson :  I  wish  to  join  in  the  objection. 

Mr.  Wellford:  Are  you  through,  Mr.  Denit? 

Mr.  Denit:  Yes. 

938  (After  discussion  between  the  Court  and  counsel, 
the  following  proceedings  were  had:) 

The  Court :  If  I  admit  it,  I  shall  be  obliged  to  give  Major 
Boone  an  opportunity  to  offer  any  explanation  which  he 
may  wish  concerning  it.  I  couldn’t  do  it  otherwise. 

I  think  I  will  admit  it  with  that  understanding.  I  think 
the  Court,  sitting  without  a  jury,  might  be  more  liberal  in 
its  admission  of  testimony  because,  if  it  proved  to  be  imma¬ 
terial,  the  Court,  presumably,  is  more  competent  to  evalu¬ 
ate  the  weight  of  the  evidence. 

By  Mr.  Denit : 

Q.  I  show  you  a  certified  and  exemplified  copy  of  a  judg¬ 
ment  of  the  Superior  Court  of  Polk  County,  entered  Feb- 
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ruary  7, 1944,  in  an  action  entitled,  “Clarence  M.  Lightner, 
Alice  Lightner  Hopf,  Martha  Lightner  Boone,  Theodore  A. 
Lightner,  individually  and  as  a  member  of  the  advisory 
committee  under  the  will  of  Frances  M.  Lightner,  deceased, 
Arthur  W.  McGraw,  as  a  member  of  the  advisory  commit¬ 
tee  under  the  will  of  Frances  M.  Lightner,  deceased,  and 
Claudia  Lightner,  Theodore  A.  Lightner,  III,  and  Daniel 
Lightner  Boone,”  the  last  three  being  minors  represented 
in  such  proceedings  by  their  next  friend,  Plaintiffs,  vs. 
Daniel  F.  Boone,  Trustee  under  the  will  of  Frances 

939  M.  Lightenr,  deceased,  and  I  ask  you  whether  you 
are  the  Daniel  F.  Boone  named  as  defendant  in  that 

case.  A.  I  am  the  alleged  defendant.  This  is  an  ex  parte 
case.  I  have  never  been  served  at  any  time,  and  they  have 
attempted  on  three  occasoins  to  obtain  service.  One  judge 
so  stated,  that  they  did  not  have  sufficient  service,  and  he 
would  not  try  the  case. 

Mr.  Denit:  If  your  Honor  please,  I  move  to  strike  out 
all  of  the  answer  that  is  not  responsive  to  my  question. 

Mr.  Patterson :  I  think  that  he  has  a  right  to  explain. 
The  Court:  I  would  prefer  that  the  witness  would  wait 
and  let  his  counsel  bring  out  these  questions,  and  I  can  bet¬ 
ter  rule  on  them. 

Mr.  Denit:  I  am  merely  trying  to  identify  some  papers. 
Mr.  Wellford:  Have  you  offered  them? 

Mr.  Patterson:  No. 

By  Mr.  Denit: 

Q.  Your  answer  is  that  you  are?  A.  I  am  the  alleged 
defendant,  yes. 

Mr.  Wellford:  Let  me  see  it,  Mr.  Denit. 

Mr.  Denit :  In  a  minute,  yes,  sir. 

Q.  Is  Daniel  L.  Boone,  minor,  one  of  the  children 

940  whose  custody  is  at  issue  in  this  case?  A.  Yes. 

Mr.  Wellford:  If  your  Honor  please,  I  object  to 

this. 

(Addressing  Mr.  Denit)  You  haven’t  offered  it  yet,  have 
you? 
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Mr.  Denit :  I  am  offering  it  now. 

Mr.  Wellford:  I  object  to  the  judgment  being  offered. 
The  judgment,  on  its  face,  will  show  that  this  is  a  trust 
fund  in  which  the  trustee  is  in  the  District  of  Columbia, 
the  fund  is  in  the  District  of  Columbia,  and  that  it  was  a 
judgment  taken  the  same  day — I  believe  it  is  the  same  day 
that  they  continued  the  case  in  North  Carolina,  on  which 
Mrs.  Boone  and  her  paramour  filed  a  suit  for  injunction 
about  four  years  ago  against  him. 

They  continued  that  to  the  fall  term.  They  took  this 
judgment,  and  the  judge  so  states  that  the  only  service 
upon  this  trustee  in  any  way  was  by  publication,  and,  there¬ 
fore,  I  don’t  think  that  it  is  admissible  as  a  judgment 
against  this  man,  unless  it  should  be  admitted  the  same  way 
that  you  admitted  the  other  one,  and  that  he  can  explain 
the  matters  when  they  come  up. 

Mr.  Patterson:  I  wish  to  concur  in  the  objection  on  all 

941  the  grounds  given,  and  specifically  on  the  ground 

942  that  it  was  ex  parte,  with  no  personal  service  upon 
the  defendant. 

Mr.  Wellford :  The  judgment  was  taken  just  a  few  days 
before  this  trial,  and  at  the  same  time  that  the  other  judg¬ 
ment  was  taken  where  they  took  a  continuance,  the  clerk’s 
certificate  will  show  that  a  continuance  was  taken  of  this 
case  where  Mrs.  Boone  and  her  paramour  took  this  con¬ 
tinuance. 

The  Court:  I  assume  that  this  judgment  is  offered  for 
the  same  purpose. 

Mr.  Denit :  It  is  offered  for  the  purpose  of  showing,  first 
of  all,  whether  Major  Boone  is  or  is  not  the  right  person 
to  have  the  custody  of  these  children,  reflecting  upon  his 
character,  his  honesty,  and  also  as  reflecting  upon  his  abil¬ 
ity  to  take  care  of  the  children. 

May  I  make  this  observation:  I  don’t  want  to  turn  this 
into  a  town  meeting  proposition,  if  vour  Honor  please,  but 
this  judgment  show’s  on  its  face  that  a  substantial  part  of 
the  trust  estate  was  in  the  jurisdiction  of  the  court  at  the 
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time  the  judgment  was  passed.  It  also  shows  on  its  face 
that  reports  were  made  to  the  court  in  North  Carolina  con¬ 
cerning  the  administration  of  the  trust.  The  trustees  quali¬ 
fied  in  North  Carolina,  and  the  funds  were  there. 

943  The  Court :  That  goes  to  the  validity. 

Mr.  Denit:  Yes,  sir. 

The  Court:  I  will  admit  it  with  the  same  right  of  ex¬ 
planation. 

Mr.  Wellford:  Very  well. 

The  Court:  That  is  the  same  right  of  explanation  as 
indicated  by  me. 

Mr.  Denit:  Mark  this  Defendant  Intervenor  Exhibit 
Number  7. 

(Document,  being  certified  copy  of  judgment  entered 
January  27,  1943,  was  marked  by  the  reporter  Defendant 
Intervenor  Exhibit  7.) 

By  Mr.  Denit : 

Q.  I  show  you  a  certified  and  exemplified  copy  of  a  judg¬ 
ment  entered  by  the  Superior  Court  of  Polk  County,  North 
Carolina,  January  27,  1943,  in  an  action  entitled  Theodore 
A.  Lightner,  Clarence  M.  Lightner,  Alice  Lightner  Hopf, 
and  Martha  Lightner  Boone,  Plaintiffs,  vs.  Daniel  F. 
Boone,  executor  and  trustee  of  the  estate  of  Frances  M. 
Lightner,  deceased,  defendant;  and  Theodore  A.  Lightner, 
Clarence  M.  Lightner,  Alice  Lightner  Hopf  and  Martha 
Lightner  Boone,  Plaintiffs,  vs.  Daniel  F.  Boone,  executor 
and  trustee  of  the  estate  of  Clarence  A.  Lightner,  deceased, 
and  I  ask  you  whether  or  not  you  are  the  same  Daniel  F. 
Boone  named  as  defendant  in  those  two  consolidated 

944  actions. 

Mr.  Patterson:  Let  him  look  at  that.  Do  vou 
have  a  copy  of  it,  Mr.  Denit? 

Mr.  Denit:  That  is  the  only  one  we  have. 

(Document  was  handed  to  the  witness.) 

A.  Your  Honor,  this  doesn’t  make  any  sense  to  me.  I 
don’t  follow  it  at  all. 
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Mr.  Wellford:  Well,  that  is  his  answer.  What  are  you 
going  to  do  about  it? 

By  Mr.  Denit : 

Q.  All  I  asked  you  was  if  you  are  the  same  person  named 
defendant  there. 

Mr.  Wellford:  He  says  it  doesn’t  make  sense.  He 
doesn’t  know  what  it  is. 

The  Court:  We  will  take  a  few  minutes  recess  while 
they  are  looking  at  this. 

(After  a  short  recess:) 

Mr.  Wellford:  I  understand  this,  and  I  will  make  my 
objection. 

Mr.  Denit :  I  had  a  question  pending. 

The  Court:  The  question  was,  was  he  the  defendant  in 
that  suit. 

The  Witness :  I  am  the  man  named  in  the  suit,  sir. 

By  Mr.  Denit : 

Q.  Who  was  Frances  M.  Lightner?  A.  That  is 

945  my  -wife’s  mother. 

Q.  Who  was  Clarence  A.  Lightner?  A.  My  wife’s 

father. 

Q.  And  you  were  the  executor  and  trustee  under  the  will 
of  each?  A.  Yes,  sir.  I  am  still  trustee  under  Mrs. 
Frances  M.  Lightner ’s  estate. 

Mr.  Denit :  I  offer  that  in  evidence. 

Mark  it  Defendant  Intervenor  Number  8. 
*•••*••«.*# 

946  Cross  Examination 

By  Mr.  Patterson: 

Q.  Mr.  Boone,  in  connection  with  the  securities  in  this 
Frances  Lightner  trust,  which  have  been  referred  to,  what, 
if  any,  portions  of  them  were  in  North  Carolina  at  the  time 
of  this  proceeding?  A.  Very  minor. 
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Mr.  Denit:  We  object  to  that.  There  can’t  be  any  col¬ 
lateral  attack  on  this  judgment. 

Mr.  Wellford:  That  was  the  way  it  was  admitted,  I 
understood. 

The  Court:  I  have  already  said  that  I  don’t  intend  to 
shut  Major  Boone  off.  I  will  give  him  an  opportun- 

947  ity  of  explaining  his  position  in  regard  to  these 
matters.  • 

Objection  overruled. 

A.  Your  Honor,  the  fund  amounts  to  approximately 
$58,000.  There  remains  in  North  Carolina  about  $5,000. 
The  fact  that  it  remains  there  is  because  it  was  invested 
in  the  Piedmont  Federal  Savings  and  Trust  Company. 
They  hold  the  stock  there  and  issued  a  certificate  showing 
the  ownership.  Otherwise  that  portion  would  be  with  the 
other  $50,000  of  stock,  which  are  now  here  in  my  possession. 

I  would  like  to  explain  further,  if  I  may,  that  this  is  the, 
I  believe,  third  attempt  to  get  this  trust  fund  out  of  my 
hands,  and  this  is  one  of  two  or  three — or  two — trust  funds 
that  they  have  been  trying  to  remove  me  from. 

I  would  like  to  say  further  that  this  started  with  an 
assault  upon  me  physically,  by  Mr.  McCown  assaulting  me 
in  open  court — or  rather,  in  the  court  house — in  Columbus, 
North  Carolina,  Polk  County,  at  which  time  it  was  neces¬ 
sary  for  me  to  expose  Mr.  McCown ’s  physical  interest  in 
mv  wife — 

V 

Mr.  Denit:  (interposing)  Just  a  moment. 

Mr.  Patterson :  Let  us  go  into  the  trust  fund. 

Mr.  Denit:  Wait  a  moment.  I  move  to  strike  out  all  of 
the  answer  which  is  not  responsive  to  the  question. 

948  The  Court:  Yes.  I  think  if  counsel  would  con¬ 
duct  the  examination  by  more  frequent  questions  so 

as  to  hold  him  within  bounds,  that  would  be  better. 

By  Mr.  Patterson : 

Q.  Of  what  does  the  residue  of  that  particular  trust 
consist?  A.  Stocks  chiefly.  A  few  dividends  remain  of 
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less  than  a  thousand  dollars.  Most  of  it  is  invested  in  good 
securities. 

Q.  You  were  appointed  trustee  under  the  will  of  Frances 
M.  Lightner,  were  you  not?  A.  Yes,  and  Clarence  A. 
Lightner — Frances  M.  and  Clarence,  both. 

Q.  Both  of  them?  A.  Yes. 

Q.  Have  you  accounted  regularly  in  North  Carolina  for 
this  trust?  A.  I  have,  sir,  to  date. 

Q.  Has  your  account  as  executor  been  closed?  A.  Yes, 
sir,  it  has. 

Q.  In  each  case — or  were  you  executor  in  two  cases?  A. 
Yes,  sir,  I  vras  executor  in  both  cases. 

Q.  Have  your  accounts  been  closed?  A.  In  the  Clarence 
A.  Lightner  estate  it  has  been  closed.  I  might  add 

949  that  there  was  rather  an  abrupt  closing  to  both  in 
view  of  the  fact  that  a  fee  that  I  consider  I  was  en¬ 
titled  to — 

Mr.  Patterson  (interposing) :  Don’t  go  into  that. 

The  question  was:  Are  both  closed? 

A.  I  don’t  think  both  have  been. 

Q.  Has  there  been  a  trust  set  up  by  you?  A.  There  has. 
Q.  In  accordance  with  the  terms  of  the  will?  A.  There 
has. 

Mr.  Denit :  Which  will  ? 

By  Mr.  Patterson : 

Q.  Where  is  that  trust?  A.  That  trust  is  in  this  city. 
Mr.  Denit:  Which  will  are  you  talking  about? 

By  Mr.  Patterson : 

Q.  Which  will  are  you  talking  about?  A.  The  Frances 
M.  Lightner. 

Q.  Now,  in  connection  with  the  so-called  Clarence  Light¬ 
ner  trust,  just  what  was  that?  A.  Explain  it  in  detail? 

Q.  Yes,  sir.  What  was  that?  A.  That  trust — 

Mr.  Denit  (interposing) :  W'e  object  to  that,  if  they  are 
going  to  undertake  to  prove  the  contents  of  a  will 

950  to  establish  a  trust. 
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I  have  had  this  witness  identify  certain  documents 
and  identify  the  person  named  in  them. 

Mr.  Patterson :  He  put  them  in  evidence. 

The  Court:  Yes.  He  put  them  in  evidence  for  the  pur¬ 
pose  of  reflecting  upon  the  character  of  Major  Boone. 
Under  those  circumstances,  he  is  entitled  to  a  pretty  wide 
examination.  It  goes  to  that. 

But  still,  when  it  comes  to  proving  a  written  trust  by  oral 
testimony,  that  is  another  matter,  isn’t  it! 

By  Mr.  Patterson : 

Q.  I  will  ask  you  this,  Major  Boone:  Of  what  funds,  if 
any,  did  the  so-called  Clarence  Lightner  trust  consist?  A. 
Stocks  and  bonds. 

Q.  In  what  amount?  A.  Approximately  $15,000. 

Q.  What  was  the  original  fund?  A.  $15,400  and  a  few 
dollars,  I  believe,  approximately. 

Q.  From  what  was  it  derived?  A.  The  fund  was  derived 
from  insurance  policies. 

Q.  On  the  life  of  Clarence  Lightner?  A.  Yes,  sir. 

Q.  WIio  was  the  beneficiary?  A.  My  wife,  Martha 
951  Lightner  Boone. 

Q.  Did  she  collect  the  money  from  these  policies? 
A.  She  received  the  checks  from  the  insurance  company 
and  endorsed  them.  We  deposited  them  in  our  joint  bank 
account  in  the  Bank  and  Trust  Company  in  Winston-Salem. 

We  purchased  the  stocks.  They  are  still  in  the  trust  fund. 
They  have  not  been  sold  to  date.  They  acquired  a  judg¬ 
ment  because  of  depreciation  of  value  of  stocks,  not  because 
of  any  loss  of  funds  whatsoever. 

Q.  Was  there  any  written  trust  of  this  fund  created, 
either  by  the  will  of  Clarence  Lightner,  or  otherwise?  A. 
No,  sir.  There  was  an  assignment  and  agreement.  Mr. 
Lightner  wrote  a  paper  called  “Assignment  and  Agree¬ 
ment,”  in  which  it  authorized — 

Mr.  Denit  (interposing) :  We  object  to  that. 
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By  Mr.  Patterson: 

Q.  Have  you  that  paper?  A.  It  is  in  the  record.  This 
is  all  recorded,  and  is  still  pending. 

Mr.  Cox:  Here  it  is,  if  you  would  like  to  have  it.  That 
is  in  the  deposition  (handing  document  to  Mr.  Patterson. 

By  Mr.  Patterson: 

952  Q.  Is  that  the  document  that  you  were  talking 
about?  A.  That  is,  sir. 

Q.  Is  that  the  only  instrument  creating  this  trust?  A. 
It  is. 

Mr.  Patterson:  Counsel  concedes  this? 

Mr.  McCown :  That  is  a  part — 

Mr.  Wellford  (interposing) :  That  is  the  instrument  cre¬ 
ating  the  trust. 

Mr.  McCown:  That  was  set  aside. 

Mr.  Shipman:  We  attack  that  as  a  fraudulent  paper, 
and  one  that  Mr.  Lightner  didn’t  know  what  he  was  doing 
when  he  signed,  and  the  trust  was  proved  by  parol  testi¬ 
mony. 

Mr.  Wellford:  We  object  to  that.  They  produced  this 
thing  here. 

The  Court :  I  can’t  delve  into  that. 

Your  co-counsel  has  produced  this  as  the  instrument  to 
which  the  witness  referred.  What  is  the  objection  to  it? 

Mr.  Patterson:  I  offer  it  in  evidence,  if  it  please  the 
Court. 

Mr.  Shipman :  By  a  reading  of  the  record  here,  the  paper 
was  set  aside,  and  in  the  record  of  the  case  the  jury 

953  found — 

Mr.  Patterson  (interposing):  I  object. 

The  Court:  I  am  not  interested  in  that,  Mr.  Shipman. 
There  have  been  certain  papers  referred  to  by  the  witness, 
and  you  have  produced  it  as  the  paper  to  which  he  referred. 
Mr.  Shipman :  That  is  the  one  he  referred  to. 
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By  Mr.  Patterson : 

Q.  Is  that  the  signature  of  Clarence  A.  Lightner?  A.  It 
is  witnessed  by  W.  D.  Parris. 

Q.  Is  that  the  only  instrument  creating  this  trust?  A. 
It  is. 

Mr.  Patterson:  I  offer  it  in  evidence,  if  it  please  the 
Court. 

It  is  entitled  “  Assignment  and  Request  of  Martha  Light- 
ner  Boone. 

“Dearest  Martha :  On  the  date  of  August  8, 1938, 1  made 
requisition  upon  the  New  England  Life  Insurance  Com¬ 
pany  to  make  you  sole  beneficiary  of  my  life  insurance 
policies,  Number  167481  and  168553. 

“Realizing  that  under  the  terms  of  the  will  of  my  be¬ 
loved  wife  there  was  no  financial  provision  made  for  the 
care  of  your  daughter  born  September  19,  1938,  it  is  my 
wish  that  the  proceeds  from  the  above  mentioned 
954  insurance  policies  be  transferred  to  my  son-in-law, 
Daniel  F.  Boone,  who  is  the  executor  of  my  will,  and 
that  he  be  given  the  proceeds  from  these  policies  to  expend 
for  the  general  care  and  education  of  my  granddaughter, 
Martha  Penelope  Boone. 

“Affectionately  yours, 

“Clarence  A.  Lightner. 

“October  11,  1938. 

'“Witness:  W.  D.  Parris.” 

Q.  Major  Boone,  what  was  the  amount  of  money  paid  on 
these  policies?  A.  Approximately  $15,400. 

Q.  To  whom  were  the  checks  made  payable?  A.  To  my 
wife,  Martha  Lightner  Boone. 

Q.  What  did  she  do  with  those  checks?  A.  Endorsed  the 
checks,  handed  me  the  instrument  you  just  read,  “Assign¬ 
ment  and  agreement,”  and  directed  that  I  proceed  in  pur¬ 
chasing  stocks  or  investing  it  in  accordance  with  her 
father’s  wrish. 

Q.  Did  you  do  that?  A.  I  did,  as  to  her  knowledge.  She 
lias  knowledge  of  that,  too. 


306 


Q.  What  has  become  of  the  securities  purchased  by  you  ? 
A.  The  securities,  when  I  could  not  appear  in  court 

955  to  defend  the  action,  and  my  attorney  who  could  not 
get  leave  to  appear  with  me — 

The  Court  (interposing) :  The  question  is :  What  became 
of  the  securities  ? 

A.  I  am  explaining.  In  our  not  appearing,  I  sent  the 
entire  trust  fund,  constituting  these  stocks,  to  the  court, 
and  asked  for  a  continuance. 

The  stocks  have  not  been  sold,  to  my  knowledge;  haven’t 
been  sold  to  date. 

By  Mr.  Patterson : 

Q.  Now,  reference  is  made  to  the  fact  that  this  writing 
was  attacked  in  court.  You  were  sued  on  account  of  this 
trust  by  someone.  By  whom?  A.  By  my  wife,  through 
her  lawyer,  McCown. 

Q.  In  other  words,  a  suit  was  brought  against  you  by 
Mrs.  Boone  and  others?  A.  Yes,  sir. 

Q.  Charging  that  that  wasn’t  a  genuine  instru- 

956  ment?  A.  Yes,  sir. 

Q.  And  alleging  that  this  fund  was  intended  to 
pass  under  the  will  of  Mr.  Lightner — that  is  a  correct  state¬ 
ment,  is  it  not?  A.  I  think  the  record  shows  that,  sir,  to 
my  knowledge. 

Q.  And  the  court  found  that  you  had  become  a  trustee 
of  this  fund — isn’t  that  correct?  A.  Yes,  sir. 

Q.  There  were  no  other  writings,  but  the  court  found  in 
that  case  against  you,  that  there  w-as  a  trust?  A.  Yes,  sir. 

Q.  And  that  the  terms  of  this  should  be  carried  out — is 
that  correct?  A.  No.  They  didn’t  find  that  the  terms  of 
that — I  wasn’t  there,  and  I  don’t  remember  this  being  in¬ 
troduced  in  the  hearing  where  I  was  absent.  I  recall  read¬ 
ing  some  testimony  where  my  wife  denied  some  of  this.  I 
don’t  recall  all  of  it. 
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Q.  Now,  were  there  any  losses  in  connection  with  the 
purchases  of  the  stock  with  this  insurance  money?  A. 
None  whatsoever,  to  my  knowledge.  The  stocks  were  pur¬ 
chased  in  1939,  and  this  was  heard,  I  believe,  in  1941.  There 
had  been  a  depreciation,  but  the  stocks  had  not  been  sold, 
and,  apparently,  there  was  no  loss. 

957  Q.  By  the  way,  were  you  down  there  when  this 
case  was  tried?  A.  No,  sir. 

Q.  Did  you  try  to  have  the  case  postponed?  A.  I  did, 
sir. 

Q.  And,  as  I  understand  it,  they  took  the  cost  of  the  stock 
at  the  time  you  purchased  it,  and  the  reduced  price  as  of 
the  date  of  this  trial,  and  held  that  to  have  been  a  loss — is 
that  correct?  A.  That  is  right. 

Q.  You  still  had  the  stocks?  A.  Yes,  sir.  It  is  still  there, 
as  far  as  I  know. 

Q.  They  had  not  been  sold?  A.  No,  sir. 

Q.  And  they  have  not  been  sold  since?  A.  No,  sir.  I 
don’t  have  them  now. 

Q.  Did  you,  or  did  you  not,  in  connection  with  this  trial, 
send  to  the  court  all  of  these  securities?  A.  I  did,  sir.  I 
stated  that  previously. 

Q.  And  is  that  the  claim  on  which  this  so-called  judgment 
against  you  is  based?  A.  Yes,  sir,  it  is. 

Q.  Is  it  that  on  which  the  so-called  judgment  removing 
you  as  trustee  and  giving  a  money  judgment  against 

958  you  is  based?  A.  Yes,  sir. 

Q.  Did  you  use  any  of  those  moneys  for  your  own 
personal  use?  A.  Certain  expenses  were  deducted  before 
the  fund  was  sent  down  there.  They  were  minor,  pertain¬ 
ing  to  expenses  of  the  estate,  but  not  one  penny  to  my  own 
personal  use. 

*•••#**•*•  • 

959  Q.  Have  you  preserved,  until  you  turned  them 
over  to  the  court  in  North  Carolina,  these  securities 

purchased  from  the  proceeds  of  these  insurance  policies  for 
the  general  care  and  the  education  of  your  daughter 
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Martha  Penelope  Boone?  A.  They  have  never  been  sold. 
They  were  preserved. 

Q.  Were  they  preserved  for  that  purpose?  A.  Yes,  sir. 
Q.  Do  you  know  where  they  now  are  ?  A.  I  turned  them 
over  to  the  court,  and  I  could  not  appear,  and  I  sent  them 
down  at  that  time  intact. 

Q.  Were  you  in  the  army  at  that  time?  A.  Yes,  sir. 

Q.  What  is  this  attachment  suit — this  one  that  you  ex¬ 
amined  so  long  a  while  ago?  Did  they  attach  some  land  on 
this  judgment?  A.  Well,  apparently.  I  haven’t  seen  this 
before.  Apparently,  after  this  judgment  which  you  re¬ 
ferred  to,  they  attached  my  farm  down  there.  It  is  still  in 
litigation,  and  the  tenant  I  have  on  it  sued  the  Lightner 
heirs  and  myself  for  specific  performance  of  con- 

960  tract,  as  I  had  a  contract  with  him  to  buy  my  prop¬ 
erty.  Therefore, 'It  is  still  in  litigation. 

Q.  Were  you  served  with  process  in  that — do  you  recall? 
A.  I  don’t  at  the  present,  sir.  I  never  made  any  appear¬ 
ance  in  that.  I  know  that. 

Q.  Now,  in  connection  with  the  Clarence  Lightner  trust — 
I  mean  the  Frances  Lightner  trust  under  the  will,  that  was 
for  both  children,  I  believe?  A.  That  was  for  three  grand¬ 
children,  one  of  which  is  my  son. 

Q.  One  is  your  son.  Who  are  the  others  ?  A.  The  others 
are  Theodore  Lightner,  Theodore  Lightner ’s  son;  and 
Claudia  Lightner,  Clarence  M.  Lightner ’s  daughter. 

Q.  That  was  a  trust  for  there  grandchildren?  A.  That 
is  right. 

Q.  One  of  whom  is  Danny?  A.  That  is  right. 

Q.  You  stated  that  about  $5,000  of  that  was  in  North 
Carolina.  A.  That  is  right. 

Q.  Is  it  building  association  stock,  or  what?  A.  Yes. 

Q.  Where?  A.  Piedmont  Federal  Savings  and 

961  Loan  stock.  • 

Q.  Where  is  the  balance  of  it?  A.  Here  in  Wash¬ 
ington,  D.  C. 

•  •••••  •  •  •  • 
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When  was  the  last  account  filed  by  you  in  the  Frances 
Lightner  trust?  A.  The  latter  part  of  1943. 

Q.  Did  you  account  fully?  A.  I  did. 

*#*•##  *••• 

963  By  Mr.  Wellford: 

Q.  Major  Boone,  you  closed  your  account  as  executor  of 
the  estate  of  Clarence  Lightner,  I  believe?  A.  Yes,  sir. 

Q.  And  the  trust  fund  has  been  established — is  that  a 
fact?  A.  Under  the  Frances  M.  Lightner  will. 

Q.  And  that  trust  fund,  all  except  for  a  small  portion,  I 
understood,  was  in  the  District  of  Columbia?  A. 

964  That  is  right,  sir. 

Q.  And  you  reside  in  the  District  of  Columbia? 
A.  I  do,  sir. 

Q.  And  have  since  1940?  A.  November,  1940. 

Q.  This  judgment  that  is  offered,  being  Defendant  Inter- 
venor  Exhibit  Number  7, 1  notice  states  that  personal  ser¬ 
vice  out  of  the  State,  in  lieu  of  publication  under  the 
applicable  statute  was  also  made  by  Justin  J.  McKenna, 
Deputy  United  States  Marshall  for  the  District  of 
Columbia. 

Were  you  served  in  the  District  of  Columbia  by  someone? 
A.  Yes,  sir,  I  think  I  was. 

Q.  You  were  never  served  in  North  Carolina?  A.  Never. 
Q.  And  you  have  never  been  to  North  Carolina  since  this 
suit  was  filed?  A.  No,  sir,  I  have  not. 

•  ##**•  •  •  •  t 

Testimony  of  Helen  James  Stearns 

978  Helen  James  Steams. 

By  Mr.  Denit: 

Q.  Miss  Stearns,  as  I  ask  you  the  questions,  will  you  look 
at  His  Honor?  W7ill  you  state  your  full  name?  A. 

979  Helen  James  Stearns. 
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Q.  Where  do  you  reside?  A.  Tryon,  North  Carolina. 

Q.  How  long  have  you  lived  in  Tryon?  A.  I  have  lived 
there  off  and  on  since  1920.  I  have  had  a  home  there  since 
possibly  1915  or  1916. 

Q.  Are  you  engaged  in  any  business  or  profession?  A. 
No. 

Q.  Do  you  know  the  defendant  in  this  case,  Mrs.  Martha 
Boone?  A.  I  beg  your  pardon. 

Q.  D  o  you  know  Mrs.  Martha  Boone?  A.  Very  well. 

Q.  How  long  have  you  known  her?  A.  I  have  known 
Martha  Boone  probably  for  all  of  fifteen  years,  if  not  more. 

Q.  Directing  your  answers  solely  to  the  period  from 
March,  1942  to  the  present  time,  have  you  ever  visited  in 
her  home  during  that  period  ?  A.  Often. 

Q.  Will  you  tell  us  approximately  how  often?  A.  Possi¬ 
bly  about  eight  times  or  nine,  possibly  ten. 

Q.  Have  you  had  occasion  to  see  her  other  than  at  her 
home  during  that  period?  A.  Very  often. 

980  Q.  In  what  activities?  A.  At  the  church,  she 
sings  in  the  choir.  At  Red  Cross,  three  or  four  times 
a  week. 

Q.  Any  other  activities  that  you  were  engaged  in  where 
you  would  see  her?  A.  I  think  that  is  probably  all. 

Q.  How  about  the  instruction  in  first  aid?  A.  I  took  the 
course  at  the  same  time  but  was  not  in  Mrs.  Boone’s  class. 
I  heard  the  greatest  praise  of  her  class. 

Mr.  W7ellford:  I  object  and  move  that  it  be  stricken. 

Mr.  Denit:  Not  what  somebody  else  told  you. 

Q.  Do  you  know  whether  or  not  Mrs.  Boone  teaches  in 
the  Sunday  School?  A.  Yes,  she  does. 

Mr.  Wellford:  I  object  to  counsel’s  leading  the  witness. 
I  think  this  witness — 

The  Court:  (interposing)  I  don’t  think  that  is  leading. 
It  is  simply  directing  her  attention  to  a  particular  subject. 

Q.  Have  you  seen  her  engaged  in  any  other  activity  in 
the  church?  A.  I  can  think  of  none  other. 
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Q.  Is  there  a  guild  maintained  by  the  women? 

Mr.  Wellford:  I  object  to  that.  He  is  leading  the  wit¬ 
ness.  He  points  out  specific  things,  putting  the 

981  answer  right  in  the  witness’s  mouth. 

The  Court:  I  don’t  think  so.  It  is  simply  direct¬ 
ing  her  attention  to  a  particular  subject.  Objection  over¬ 
ruled. 

A.  I  do  not  belong  to  the  guild.  I  belong  to  the  auxiliary 
in  the  church. 

Mr.  Wellford :  I  move  the  answer  be  stricken.  It  is  not 
responsive  to  the  subject. 

Mr.  Denit :  Suppose  you  try  and  answer  that  question. 

Q.  Is  there  a  guild  in  the  church?  A.  There  is. 

Q.  Composed  of  ladies  belonging  to  the  church?  A.  Yes. 
Q.  Do  you  know  whether  or  not  Mrs.  Boone  belongs  to 
that  guild?  A.  Yes. 

Q.  Have  you  ever  seen  her  in  any  activities  in  connection 
with  the  guild  work?  A.  At  bazaars. 

Q.  Have  you  had  occasion  to  observe  Mrs.  Boone’s  in¬ 
terest  in  children  at  any  time?  A.  Very  often. 

Q.  How  about  with  her  own  children?  A.  Her  home? 

Q.  Her  own  children?  A.  I  don’t  quite  get  that. 

982  Q.  Has  she  said  or  done  anything  to  manifest  her 
interest  in  her  own  children,  and  if  so,  how?  A.  She 

has  always  longed  for  them.  She  has  sent  gifts  to  them, 
I  know,  and  tried  to  see  them  at  times. 

Q.  Do  you  know  other  people  in  Tryon  who  know  Mrs. 
Boone  ?  A.  Everyone. 

Q.  Do  you  know  Mrs.  Boone’s  reputation  for  good  char¬ 
acter  in  Tryon  since  March,  1942? 

Mr.  Wellford:  I  object.  I  don’t  think  a  proper  founda¬ 
tion  has  been  laid  to  that  question. 

The  Court:  I  think  she  said  she  knew  other  people. 
Mr.  Denit:  She  said,  “Everyone.” 

The  Court:  Ask  the  question  again. 

Q.  Do  you  know  other  people  in  Tryon  who  know  Mrs. 
Boone?  A.  Many. 


312 


Q.  Have  you  ever  heard  Mrs.  Boone’s  reputation  dis¬ 
cussed  among  such  people  since  March,  1942?  A.  Her 
reputation  is  above  reproach. 

Mr.  Wellford:  I  object  and  move  that  it  be  stricken.  If 
Your  Honor  please,  it  isn’t  responsive  to  the  question. 

The  Court :  The  lady  probably  doesn’t  quite  understand. 
May  I  put  a  question  ? 

Mr.  Denit :  Yes,  sir. 

983  The  Court:  Madam,  Mr.  Denit  asked  you  if 
among  these  people  you  know  know  Mrs.  Boone, 

have  you  ever  heard  them  discuss  her  reputation?  Have 
you  ever  heard  them  talking  about  it? 

A.  Yes. 

The  Court :  Express  any  views  about  it? 

A.  Yes. 

The  Court:  From  that,  can  you  tell  me  from  those  ex¬ 
pressions  that  you  have  heard  among  such  people  concern¬ 
ing  the  character  of  Mrs.  Boone,  is  it  good  or  bad? 

A.  Good. 

The  Court :  I  think  that  perhaps — does  that  satisfy  you  ? 
Mr.  Denit:  Yes. 

Q.  Do  you  know  of  a  dining  place  in  Tryon  called  Sunny- 
dale?  A.  Yes. 

Q.  Will  you  describe  that  to  the  Court?  A.  Sunnvdale 
is  a  small  inn  on  the  road  from  Spartanburg  very  near 
Tryon.  It  is  one  of  the  very  few  places,  aside  from  the 
hotels  and  boarding  houses,  where  one  can  go  for  a  meal. 

Mr.  Wellford:  I  object  to  the  narrative  being  given  by 
the  witness.  She  was  asked  to  describe  the  place  and  not 
give  her  opinion.  She  is  not  qualified  as  an  expert  as  to 
what  a  beer  parlor  is.  She  was  asked  to  describe  it. 

984  The  Court :  She  has  given  some  description  of  it. 
Q.  Have  you  ever  been  there?  A.  I  have. 

Q.  Can  you  tell  us  who  generally  frequents  that  place? 
A.  I  think  it  is  quite  popular  and  many  persons  go  there. 
My  friends  from  time  to  time. 

Q.  Do  you  know  whether  or  not  any  of  the  civic  organiza¬ 
tions  hold  meetings  or  have  meals  served  there?  A.  Yes, 
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I  have  been  there  when  the  Kiwanis  met  there.  It  did  for 
a  long  time. 

The  Court:  I  may  be  mistaken,  Mr.  Denit,  but  I  don’t 
understand  that  the  reference  here  of  other  scenes  that  took 
place  had  anything  to  do  with  its  standing  or  its  character. 

Mr.  Wellford:  None  at  all. 

The  Court :  But  as  to  what  he  shows  with  respect  to  Mrs. 
Boone  at  the  time,  that  might  have  occurred  at  any  hotel  or 
any  public  place. 

Mr.  Denit :  I  want  to  show  to  your  Honor  what  kind  of  a 
place  it  is. 

Mr.  Wellford:  No  question  has  been  raised  about  it. 

Mr.  Denit :  You  admit — 

Mr.  Wellford:  (interposing)  I  admit  nothing. 

The  Court:  I  may  say,  of  course  subject  to  correction, 
that  I  didn’t  see  anything  about  the  testimony  that 
985  reflected  upon  the  character  itself.  I  didn’t  think 
the  testimony  in  the  light  as  it  was  being  read.  If  I 
am  mistaken,  you  may  point  it  out  to  me,  but  that  is  my 
present  impression.  Counsel  seems  to  believe  that  they 
had  no  such  intention. 

Mr.  Denit :  It  was  referred  to  in  one  of  these  depositions 
as  a  beer  parlor. 

The  Court:  Even  if  it  were  a  beer  parlor,  I  don’t  see 
that  of  itself  would  reflect  upon  its  character,  if  it  was  a 
lawful  lincensed  place. 

Cross  Examination 

By  Mr.  Wellford: 

Q.  Mrs.  Stearns,  are  you  married?  A.  No. 

Q.  Then  you  are  Miss  Stearns?  A.  I  am  Miss  Stearns. 

Q.  How  old  are  you,  Miss  Stearns?  A.  I  am  72. 

Q.  Do  you  know  how  old  Mrs.  Boone  is?  A.  32. 

Q.  Do  you  associate  with  her  socially?  A.  Yes. 

Q.  At  night?  A.  Seldom. 

Q.  Do  you  know  Dr.  Allen  J.  Jervey  who  lives  in  Tryon? 
A.  Yes. 
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986  Q.  He  is  a  well  known  prominent  physician?  A. 

Yes. 

Q.  Everyone  knows  him  in  Tryon?  A.  Yes. 

Q.  And  he  knows  everybody  else?  A.  I  w’ould  say  so. 

Q.  If  there  was  anyone  in  Tryon  who  would  know  the 
reputation  of  Mrs.  Boone,  it  would  be  Dr.  Jervey,  wouldn’t 
it?  A.  He  has  been  the  family  physician,  naturally. 

Q.  Can’t  you  answer  my  question? 

Mr.  Denit:  I  asked  this  witness  about  her  reputation 
since  March,  1942. 

The  Court:  I  don’t  know  the  purpose  of  the  question. 

Q.  Is  he  still  living  there?  A.  Yes. 

Q.  I  think  the  question  should  be  answered. 

The  Court:  I  don’t  see — have  you  other  questions? 

Mr.  Wellford:  I  have. 

The  Court :  Put  them. 

Mr.  Wellford:  Do  you  want  them  put  before  this  ques¬ 
tion  is  answered?  I  asked  her  a  question. 

The  Court :  Go  on  with  your  examination. 

A.  As  a  family  physician,  I  should  say,  yes. 

Q.  You  testified  that  you  heard  the  reputation  of  Mrs. 

Boone  discussed  by  many  people  in  Tryon?  A.  Yes. 
987.  Q.  Did  you  ever  hear  Dr.  Jervey  discuss  it?  A. 

Never. 

Q.  Never  heard  a  word  about  it?  A.  Never. 

Q.  Who  did  you  hear  discuss  her  reputation?  A.  Our 
different  friends. 

Q.  Who  are  they?  A.  Mrs.  Woody,  Mrs.  Frank  Crandall, 
the  friend  wTho  lives  with  me,  Miss  Mary  Carpentar  who 
is  librarian.  All  I  think  about  at  the  moment. 

Q.  That  is  about  all?  All  of  them?  When  you  say  our 
friends,  you  mean  you  and  Mrs.  Boone?  A.  I  mean  Miss 
Carpentar ’s  friends  and  mine.  Mrs.  Boone’s  too  probably. 

Q.  Miss  Stearns,  who  did  you  talk  to  about  what  you 
were  to  testify  to  today  before  you  took  the  stand?  A. 
No  one. 

Q.  Do  you  drink  any  intoxicating  liquors  at  all?  A.  Do 
you  call  wine  intoxicating  liquor? 
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Q.  I  will  let  yon  decide  that.  A.  I  drink  wine. 

Q.  Did  you  ever  drink  with  Mrs.  Boone?  A.  Never. 

Q.  Did  you  ever  see  her  take  a  drink?  A.  Never. 

988  Q.  Ever  heard  of  her  taking  a  drink?  A.  This  is 
evidence,  Your  Honor,  since — 

Mr.  Wellford:  I  don’t  want  any  voluntary  statements 
from  the  witness.  If  you  will  answer  my  questions. 

Q.  Your  testimony  is  in  regard  to  Mrs.  Boone’s  reputa¬ 
tion  from  March  of  1942.  That  is  correct,  isn’t  it?  A.  Yes. 

Q.  Do  you  know  what  her  reputation  was  for  morality 
and  integrity  prior  to  1942  in  March? 

Mr.  Denit:  We  object  to  that. 

Mr.  Wellford :  If  Your  Honor  please,  what  is  the  ground 
for  the  objection? 

Mr.  Denit :  It  comes  squarely  within  the  ruling  that  the 
Court  has  made. 

The  Court:  Objection  sustained. 

Mr.  Wellford:  I  would  like  to  ask  the  witness  this  for 
the  record. 

Q.  Miss  Stearns,  did  you  hear  from  any  persons  in  and 
around  Tryon  that  Mrs.  Boone  was  caught  naked  in  an 
automobile  with  Dr.  Allen  Jervey  on  or  about  the  30th  day 
of  July,  1939? 

Mr.  Denit :  We  object  to  that. 

Mr.  Wellford:  I  am  putting  it  for  the  record  so  I  can 
get  the  witness’  answer. 

The  Court:  You  want  her  answer? 

989  Mr.  Wellford :  Yes,  for  the  record. 

Mr.  Denit :  It  isn’t  a  proffer. 

Mr.  Wellford:  I  think  it  is  a  proffer,  if  Your  Honor 
please.  The  rule  provides  that  you  shall  tender  it.  They 
put  the  witness  on  the  stand  and  I  want  to  show  by  this 
witness  what  her  answer  would  be,  and  I  think  I  have  a 
right  to  know  her  answer. 

Mr.  Denit :  The  lawyers  understand  what  proffer  mean. 
As  I  understand  it,  lawyers  conceive  proffer  to  be  evidence 
that  counsel  vouchs  he  would  be  able  to  submit  to  the  Court 
through  a  witness. 
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(After  extended  argument  between  counsel,  The  Court 
rules :) 

The  Court:  She  may  answer.  It  is  understood.  I  will 
over-rule  your  objection.  Objection  sustained. 

Q.  Will  you  answer  now?  A.  I  heard  that  said.  I  had 
heard  that  said. 

Q.  Did  you  hear  it  said  many  times? 

Mr.  Denit:  We  object  to  that  “many  times”. 

The  Court:  It  is  all  over  your  objection. 

Q.  Who  did  you  hear  say  that?  A.  My  neighbor,  Mrs. 
Sharp,  and  I.  Mrs.  Sharp  told  me  of  it.  That  is  all  that 
was  said.  I  didn’t  discuss  it  with  other  people  at  all. 

•  *••••  •  *  •  • 

990  Q.  Miss  Stearns,  the  fact  that  you  heard  this 
about  Mrs.  Boone  and  Dr.  Jervey,  would  that  affect 

your  testimony  in  any  way  as  to  her  present  reputation? 
A.  You  mean  my  testimony  today? 

Q.  Yes.  A.  Not  at  all. 

Q.  Not  at  all?  A.  Not  at  all  because  it  doesn’t  go  back 
to  that  time. 

Q.  Then  you  disregard  that  entirely?  A.  I  should  say 
so  because  the  inclusive  time  does  not  include  that. 

Q.  Do  you  think  that  she  was  a  woman  of  good  moral 
character  prior  to  that,  1942? 

Mr.  Denit :  I  object  to  that. 

The  Court:  Objection  sustained. 

Mr.  Wellford:  May  I  have  the  answer  of  the  witness  for 
the  record? 

The  Court :  Yes. 

991  A.  I  have  every  reason  to  think  so. 

Q.  Can’t  you  answer  that  yes  or  no? 

The  Court:  Answer  the  question. 

A.  Yes. 

Q.  You  thought  she  was.  How  often  did  you  go  out  with 
Mrs.  Boone?  A.  I  met  her  at  Red  Cross.  I  met  her  in 
various  places.  We  don’t  go  out  together  as  you  stated 
often. 
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Q.  How  often  did  you  meet  her?  A.  Three  or  four  times 
a  week  at  Red  Cross,  on  Sunday. 

Q.  Over  what  period  of  time  has  that  gone  on?  A.  That 
has  probably  gone  on  for  three  years  fully. 

Q.  Starting  back  in  October  of  1943,  last  year,  did  that 
go  on  from  that  time  on?  A.  Yes. 

Q.  Did  that  go  on  from  August,  1943?  A.  It  was  the 
British  War  Relief  before  it  was  the  Red  Cross,  which  was 
practically  the  same  thing. 

Q.  I  am  asking  you  when  you  met  her.  A.  Yes. 

Q.  How  many  times  a  week?  A.  Three  times. 

Q.  Three  times?  A.  Sometimes  four. 

Q.  Don’t  you  know,  Miss  Stearns,  that  Mrs.  Boone 

992  was  in  New  Orleans  in  September,  1943  for  quite 
a  while?  A.  Yes,  that  might  be,  but  I  mean  when 

she  was  in  Tryon  when  I  saw  her,  naturally. 

Further  Cross  Examination 
By  Mr.  Patterson: 

Q.  Miss  Stearns,  have  you  heard  Mrs.  Boone’s  and  Dr. 
Jervey’s  names  discussed  together  since  March,  1942?  A. 
No. 

Q.  You  have  heard  no  one  use  their  names  in  connection 
with  each  other?  .  A.  Not  discussed. 

Q.  Have  you  heard  them  talked  about?  A.  No. 

Q.  Haven’t  heard  his  name  mentioned  in  connection  with 
hers  since  March,  1942?  What  is  your  answer?  A.  May 
I  speak  to  the  Court? 

Mr.  Patterson:  Yes,  mam. 

The  Court:  You  may  answer  the  question. 

A.  I  should  say  not. 

Q.  Will  you  say  that  you  have  not  heard  Mrs.  Boone’s 
name  coupled  with  Dr.  Jervey  since  March,  1942? 

Mr.  Denit:  Aside  from  the  number  of  times  that  it  has 
been  coupled  with  yours. 

Mr.  Patterson :  I  think  the  question  was  perfectly  plain. 
A.  I  don’t  think  so,  Your  Honor.  We  try  not  to 

993  he  gossips. 


318 


Q.  Have  you  heard  anyone  in  Tryon,  to  use  your 
term,  gossip  about  them  since  1942!  A.  No,  no. 

Q.  Have  you  seen  them  together  since  then?  A.  Never. 
Q.  Not  since  then?  A.  Never. 

Q.  Miss  Stearns,  how  far  is  your  house  from  Mrs. 
Boone’s?  A.  Two  miles. 

Q.  Have  you  since  March,  1942  visited  Mrs.  Boone’s 
house  after  ten  o’clock  at  night?  A.  No. 

Q.  After  nine  o’clock  at  night?  A.  No. 

Q.  After  eight  o’clock  at  night?  A.  No. 

Q.  Have  you  been  out  with  Mrs.  Boone  in  the  evening 
outside  of  church  activities  since  March,  1942?  A.  Once 
at  a  USO  party. 

Q.  When  was  that?  A.  Where  was  it? 

Q.  When  was  that?  A.  I  can’t  tell  you  the  exact  date 
but  I  am  sure  it  was  after  that. 

994  Q.  Have  you  ever  been  on  any  parties  with  Mrs. 
Boone  since  1942?  A.  At  the  church.  Otherwise, 

not. 

Q.  Did  you  ever  go  to  Sunnvdale  with  her  in  the  evening 
ning?  A.  No. 

Q.  Did  she  ever  invite  you  to  go?  A.  No. 

Q.  Has  she  since  March,  1942  asked  you  to  accompany 
her  on  any  parties  in  the  evening?  A.  No. 

Mr.  Patterson :  That  is  all  for  me. 

Further  Cross  Examination 

By  Mr.  Wellford: 

Mr.  Wellford :  May  I  ask  just  two  questions? 

Q.  Miss  Stearns,  how  did  it  come  that  you  are  here  today 
testifying  for  her  as  a  character  witness?  A.  Because  we 
are  very  old  friends  and  I  was  a  friend  of  her  mother  and 
father. 

Q.  How  did  you  learn  that  this  case  was  going  on  here? 
A.  I  talked  with  the  lawyers. 

Q.  WTiat  lawyers?  A.  Our  own  lawyers. 
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Q.  Who?  A.  Mr.  McCown,  Mr.  Shipman  and  Mr. 
Denit. 

995  Q.  Are  they  your  lawyers?  A.  No,  they  are  Mrs. 
Boone’s  lawyers/*’ 

Q.  And  they  spoke  to  you  about  coming  here  today?  A. 
Mr.  McCown  did. 

Q.  Can’t  you  answer  that,  yes  or  no?  A.  Yes. 

Q.  They  asked  you  to  come  here  and  testify?  A.  Yes. 

Q.  And  they  discussed  this  case  with  you  in  regard  to 
the  reputation  of  Mrs.  Boone,  didn’t  they?  A.  No. 

Q.  You  didn’t  know  what  you  were  coming  for?  A.  Yes, 
of  course  I  knew. 

Q.  How  did  you  know  that?  A.  Because  I  have  been  a 
witness  in  two  other  cases.  1 
Q.  What  other  cases  are  they?  A.  Case  at  Winston- 
Salem  and  a  case  under  Judge  Bailey  here. 

Q.  Then  you  have  discussed  this  with  somebody,  haven’t 
you?  A.  You  asked  me  today  if  I  had  discussed  it  with 
someone  and  I  said,  “No.” 

Mr.  Wellford :  All  right. 

A.  Today,  I  have  not. 

•  *  •  •  *  •  *  *  *  • 

Testimony  of  Charles  Percy  Burnett 

996  Charles  Percy  Burnett. 

By  Mr.  Denit: 

Q.  Will  you  state  your  full  name  please?  A.  Charles 
Percy  Burnett. 

Q.  Where  do  you  live?  A.  Tryon,  North  Carolina. 

Q.  How  long  have  you  lived  there  ?  A.  Since  May,  1922. 
Q.  Are  you  a  minister?  A.  I  am. 

Q.  Connected  with  what  church?  A.  The  Episcopal 
Church. 

Q.  Are  you  now  active  or  retired?  A.  Retired.  I  retired 
in  1936. 
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Q.  How  long  did  you  conduct  an  active  ministry  in  the 
church  ?  A.  In  Tryon  ? 

Q.  No,  altogether.  A.  Altogether,  I  was  ordained  on  the 
22nd  of  June,  1902.  That  would  be  about  38  years. 

Mr.  Wellford:  We  will  admit  he  is  a  minister. 

Q.  'How  long  were  you  engaged  in  the  ministry  in 

997  the  town  of  Tryon?  A.  I  was  Rector  of  the  Church 
of  Holy  Cross  for  a  little  over  14  years. 

Q.  As  a  retired  preacher,  are  you  also  still  active?  A. 
Yes,  sir. 

Q.  What  kind  of  activities  do  you  engage  in  in  the  com¬ 
munity?  A.  I  have  services.  I  was  to  have  a  service  yes¬ 
terday,  Ash  Wednesday,  but  I  was  kept  here  and  I  have 
services,  the  Saluta,  the  first  Saturday  of  each  month.  At 
Charlotte,  I  have  my  own  little  home  and  garden. 

Q.  Do  you  engage  in  any  civic  activities  ? 

Mr.  Wellford:  I  think  all  this  preliminary  about  his 
ministry  is  filling  up  the  record. 

The  Court :  I  think  we  have  a  right  to  get  a  background 
of  a  witness  as  to  his  credibility. 

Q.  Do  you  engage  in  any  civic  activities  in  Tryon?  A. 
Yes,  I  have  the  great  satisfaction  of  looking  back  on  my 

ministry  in  Tryon  and  I  feel  sure  that  I  have  satisfied - 

Mr.  Wellford:  I  object  to  his  making  a  statement  from 
the  stand.  He  was  asked  a  question  he  could  answer  very 
well  without  his  having  a  great  satisfaction.  He  is  here 
for  one  purpose,  I  assume,  and  that  purpose  could  be  con¬ 
fined  to  a  very  small  limit  without  his - 

Mr.  Denit:  (interposing)  In  addition  to  work  in 

998  connection  with  the  church,  do  you  engage  in  any 
civic  activities  in  the  community?  A.  The  health 

work  for  the  county. 

Q.  How  large  a  town  is  Tryon?  A.  Probably  2500  people. 
Q.  You  have  made  your  home  there  permanently  since 
when?  A.  1922. 

Q.  Do  you  know  Mrs.  Martha  Boone?  A.  I  do. 

Q.  How  long  have  you  known  her?  A.  Since  I  came  to 
Tryon. 


321 

Q.  Have  you  had  any  contacts  with  her  since  March,  1942? 
A.  Oh,  yes. 

Q.  Have  you  seen  her  frequently  or  otherwise  since 
March,  1942?  A.  Frequently. 

Q.  Do  you  know  any  of  the  activities  that  she  engages  in 
in  Tryon?  A.  I  do. 

Q.  Will  you  indicate  some  of  them?  A.  Red  Cross,  USO, 
The  St.  Agnes  Guild  of  the  parish.  That  is  all  I  think  of 
now,  and  in  the  choir  in  the  church,  the  Sunday  School 

999  in  the  church.  That  is  all  I  think  of. 

Q.  Have  you  had  occasion  to  visit  in  her  home 
since  March  1942?  A.  I  have. 

Q.  What  did  you  observe  with  reference  to  the  manner  in 
which  the  home  was  conducted?  A.  It  is  a  nice  comfortable, 
well  furnished,  wholesome  home,  homey  home. 

Q.  Did  you  observe  the  attire  that  Mrs.  Boone  wore 
around  the  house?  A.  I  couldn’t  describe  the  dress.  It 
was  like  any  other  dress  a  lady  of  culture  and  refinement 
would  wear. 

Q.  Have  you  seen  Mrs.  Boone  on  the  street  in  1943  in 
Tryon?  A.  Yes,  quite  often. 

Q.  Did  you  observe  her  attire  on  the  street?  A.  Yes. 

Q.  Would  you  indicate  what  you  saw?  A.  She  is  dressed 
all  right,  like  a  lady  of  refinement  would. 

Q.  Mr.  Burnett,  do  you  know  other  people  in  Tryon  who 
know  Mrs.  Boone?  A.  Oh,  yes.  She  is  well  acquainted, 
many  of  them. 

Q.  Have  you  ever  heard  her  reputation  for  good  charac¬ 
ter  discussed  since  March,  1942? 

1000  Mr.  Wellford:  I  object.  I  think  the  question 
should  not  be  put  as  good  character.  I  think  the 

question  is  whether  he  has  heard  her  reputation  and  char¬ 
acter  discussed. 

Mr.  Denit:  Make  the  question  as  Mr.  Wellford  has  di¬ 
rected. 

Mr.  Wellford :  I  would  exclude  the  bad  character. 

A.  Mrs.  Boone,  you  say  since  1942,  has  a  good  character. 
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Mr.  Wellford:  I  object  to  the  answer  and  say  that  is  not 
responsive.  He  asked  if  he  had  ever  heard  it  discussed. 

The  Court:  Not  what  your  own  opinion  might  be  since 
1942.  It  is  what  you  may  characterize  to  be  the  expressions 
of  other  people  w’ho  knew  of  her  in  Tryon  since  1942,  who 
have  expressed  themselves  to  you  concerning  her  character. 
In  other  w’ords,  you  are  conveying  to  us  'whether  or  not 
these  people  whom  you  know  since  1942  express  that  char¬ 
acter  to  be  good  or  bad. 

A.  I  should  say  good. 

Q.  Have  you  ever  been  to  Mrs.  Boone’s  home  during  the 
day?  A.  Yes. 

Q.  Did  you  observe  the  character  of  the  property  sur¬ 
rounding  her  home?  A.  I  have. 

1001  Q.  Is  there  what  is  known  in  Tryon  as  a  colored 
section  near  her  home?  A.  No. 

Q.  Would  you  indicate  to  His  Honor  the  character  of 
homes  around  Mrs.  Boone’s  home?  A.  You  go  out  the  back 
door.  There  is  a  stretch  of  garden  and  trees,  garage  about 
60  feet,  I  should  say,  beyond  the  house.  There  is  a  high 
wire  fence.  Then  there  is  a  strip  about  40  feet  and  a  deep 
terrace,  deep  ravine  through  which  the  railroad  runs.  There 
are  two  coal  yards  down  there  too  and  then  across  the  other 
side  beyond  that  are  certain  houses  where  colored  people 
live  who  are  working  around  the  neighborhood.  It  is  not 
the  Black  Bottom,  as  is  called  in  Tryon. 

Q.  It  is  far  from  there?  A.  Those  people  are  working, 
employed  around  the  neighborhood.  Like,  I  have  a  cottage 
on  my  place  where  a  colored  family  live,  my  home. 

Q.  Have  you  noticed  any  children  playing  around  in  the 
neighborhood  of  Mrs.  Boone’s  house?  A.  Oh,  yes. 

Q.  What  type  of  children?  A.  Almost  across  the  street 
is  Mr.  Jones.  They  have  a  nice  little  lad.  Must  be  eight  or 
nine  years  old,  perhaps  7.  Then  up  a  little  farther  is 

1002  Captain  Sanburn.  They  have  a  little  boy.  I  can’t 
describe  the  other  people,  but  it  is  a  neighborhood 

with  children  in  it,  more  than  some  parts  of  them. 
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Q.  Are  they  what  are  called  mountain  children?  A.  Oh, 
no. 

Q.  Will  you  describe  in  a  little  more  detail,  if  you  can, 
the  kind  of  homes  around  Mrs.  Boone’s  home?  A.  The  cor¬ 
ner  as  you  turn  around  is  Dr.  Maxwell  Dynes,  the  Mayor 
of  the  town  and  a  drug  store  and  chemist  there.  He  has 
passed  on  and  the  family  is  still  there.  Nice  homes,  not 
elegant  homes.  Nice  homes  where  homey  people  live  and 
enjoy  them. 

Mr.  Denit:  Will  you  examine? 

Cross  Examination. 

By  Mr.  Wellford: 

Q.  How  old  are  you,  Doctor?  A.  78,  the  29th  day  of 
April. 

Q.  Where  do  you  live  in  Tryon  in  connection  with  Mrs. 
Boone’s  residence?  A.  Out  two  miles  away  from  Shaw 
Avenue. 

Q.  I  asked  you  where  do  you  live  in  connection  with  her. 
A.  That  would  be  two  miles  away,  out  from  her.  She  is 

in  the  town  so  about  two  miles  away  from  there - 

Q.  (interposing)  You  live  two  and  one-half  miles 
1003  away?  A.  That  would  be  sort  of  south. 

Q.  I  don’t  care  whether  it  is  south.  A.  I  don’t  think  so. 
I  said  two  and  one-half  miles  from  Mrs.  Boone’s  house. 

Q.  How  many  times  do  you  come  into  the  city?  A.  We 
regularly  come  in.  We  have  to  be  careful  of  the  gas.  On 
Tuesdays  and  Fridays. 

Q.  Can’t  you  answer  my  question? 

The  Court :  He  is  doing  it. 

Mr.  Wellford:  How  many  times  he  comes  to  the  city. 

The  Court:  He  says,  “Regularly.” 

A.  We  come  on  Tuesday  and  Friday  and  Sunday. 

Q.  That  is  three  times.  I  think  you  could  have  answered 
that  without  going  into  this. 

Mr.  Denit:  I  submit  counsel  ought  not  to  argue  with 
the  witness. 
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Mr.  Wellford :  I  wasn’t  arguing  with  the  witness.  When  . 
I  want  to  talk  to  the  witness,  I  will  ask  him  a  question. 

Q.  You  say  that  this  town  has  2500  inhabitants?  A.  About 
that. 

Q.  All  the  year  around?  A.  2500  would  be  the  regular 
residents.  More  in  the  winter. 

Q.  2500,  more  in  the  winter  and  less  in  the  summer?  A. 
Regular.  2500  people  have  their  regular  all-year 

1004  around  residence  in  Trvon  and  guests  come  in  for 
the  winter  season. 

Q.  And  when  you  come  in,  do  you  come  from  the  direc¬ 
tion  of  Ashville?  A.  No,  Spartanburg. 

Q.  Do  you  come  up  from  Sunnydale?  A.  Yes. 

Q.  And  you  cross  the  railroad  track  as  you  come  from 
Tryon.  Mrs.  Boone’s  house  is  quite  a  little  distance  to  the 
right?  A.  Yes. 

Q.  What  occasion  do  you  have  to  go  there?  A.  I  have 
friends  there. 

Q.  Who?  A.  Miss  Rivandale. 

Q.  When?  A.  I  have  occasion  to  go  up  there  to  see  peo¬ 
ple,  or  my  wife  and  I  go  up  to  have  a  chat  there.  Perhaps 
Sunday  dinner. 

Q.  How  often  have  you  seen  Mrs.  Boone  since  August, 
1943?  That  is  last  year.  A.  I  think  perhaps  I  saw  her 
perhaps  on  an  average  of  twice  a  week. 

Q.  You  couldn’t  be  mistaken  about  that,  could  you?  A. 
Likely  could  be  mistaken  about  it.  I  have  no  record. 

1005  Q.  You  admit  that  you  are  mistaken  about  it?  A. 
No.  My  best  judgment  is  I  see  her  about  twice  a 

week. 

Q.  Since  August,  1943,  you  have  seen  her  twice  a  week? 

A.  I  said  that. 

Q.  Where?  A.  Church,  the  parish  house  where  the  Red 
Cross  works.  I  see  her  on  the  street  some  times.  She  runs 
out  to  see  us  at  the  house. 

Q.  You  are  a  good  friend  of  hers?  A.  Very. 

Q.  I  believe  you  married  her?  A.  I  married  her  and  that 
young  man  there.  Love,  honor  and - 
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Mr.  Wellford:  I  didn’t  ask  you  that. 

A.  You  speak  about  the  marriage  service. 

Q.  Do  you  know  a  man  in  Tryon  by  the  name  of  Dr.  Allen 
Jervey,  Sr.?  A.  I  do. 

Q.  Does  he  still  live  there?  A.  He  still  lives  there. 

Q.  What  kind  of  a  man  is  he?  A.  Dr.  Jervey  is  a  fine 
man. 

Mr.  Denit:  We  object  to  that.  Dr.  Jervey  isn’t  on  trial 
here. 

100B  Mr.  Wellford:  I  think  I  have  a  right  to  ask  it. 

The  Court :  It  has  been  answered. 

Mr.  Wellford:  I  have  a  purpose  in  putting  the  ques¬ 
tions  here.  If  it  isn’t  admissible,  I  will  tender  them. 

The  Court:  I  don’t  see  how  it  is  admissible. 

Mr.  Wellford:  I  will  tender  it. 

Mr.  Denit:  We  object  to  any  so-called  tender.  That  is 
a  dodge  to  fill  this  record  in  the  hopes  that  counsel  may 
have  some  prayer  answered.  We  submit  that  is  not  as 
lawyers  understand.  It  is  not  a  tender  of  anything,  if 
Your  Honor  please. 

(After  extended  argument  between  the  Court  and  Coun¬ 
sel,  the  Court  ruled:) 

The  Court:  Objection  sustained. 

Mr.  Wellford:  I  wish  then  to  proffer  that  I  would  show 
by  this  witness  that  Dr.  Jervey  is  a  well-known  man  in 
Tryon ;  that  he  is  a  man  who  knows  Mrs.  Boone  very  well, 
and  that - 

The  Court:  (interposing)  I  think  that  is  all  admitted. 
I  don’t  think  there  is  any  question  about  that. 

Q.  Did  you  hear  many  people  in  Tryon  discuss  the  repu¬ 
tation  of  Mrs.  Boone?  I  believe  you  testified  to  that.  A.  It 
is  a  difficult  question  to  answer,  sir,  because — what  do  you 
mean  by  many  people? 

Q.  I  meant  by  that  what  I  said.  I  meant  just  what 
1007  I  said.  A.  I  suppose  a  lot  of  them  have  discussed  it, 
talked  about  her. 
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Q.  And  you  have  heard  her  reputation  discussed?  A.  You 
want  to  have  dates? 

Q.  We  didn’t  ask  for  dates.  If  you  will  answer  my  ques¬ 
tion,  we  will -  A.  (interposing)  Her  reputation  cer¬ 

tainly  has  been  discussed  through  the  past  years  when  they 
had  the  first  slip. 

Q.  Did  you  ever  discuss  her  reputation  with  Dr.  Jervey? 

Mr.  Denit :  We  object. 

A.  No. 

Mr.  Denit:  Unless  he  will  fix  the  time. 

Q.  You  know  Dr.  Jervey  very  well,  don’t  you? 

The  Court:  He  has  said,  “No,”  so  that  disposes  of  it. 

Q.  Doctor,  you  are  testifying  as  to  her  reputation  from 
March  of  1942.  You  are  confining  it  from  that  date  on, 
aren’t  you?  A.  Yes. 

Q.  Has  her  reputation  changed  any  since  or  prior  to 
1942.  Is  it  now  different  from  what  it  was? 

Mr.  Denit:  We  object  to  that. 

The  Court:  Objection  sustained. 

Mr.  Wellford:  I  would  like  to  have  the  witness’  answer 
for  the  record. 

The  Court:  You  may  take  that  answer.  You  may 
1008  answer  whether  or  not  her  reputation  prior  to  1942 
was  different  from  what  it  was  before  that  time.  A.  I 
can  only  answer  if  you  allow  me  to  make  an  explanation. 

Mr.  Wellford:  I  would  like  to  have  you - 

The  Court :  (interposing)  Suppose  you  answer,  yes  or  no. 
A.  I  would  say,  yes. 

Q.  What  was  it?  A.  The  town  feels  that  she  is  a  fine  true 
mother  and  woman.  She  has  made  her  mistakes  in  the  past 
and  she  has  outgrown  them,  and  today,  she  is  a  woman  of 
high  reputation  and  she  would  make  a  wonderful  mother 
if  she  only  had  her  children. 

Q.  And  prior  to  1942,  it  was  bad? 

Mr.  Denit:  He  hasn’t  said  that. 

A.  I  don’t  say  that.  I  know  what  you  are  referring  to. 
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Q.  Was  it  bad  prior  to  1942  ?  A.  It  depends  on  what  you 
mean  by  bad.  I  will  not  answer  that  question,  yes  or  no. 

Q.  You  will  not  answer?  A.  Unless  the  Court  requires 
me  to. 

The  Court :  I  think  it  would  be  well  if  you  could. 

1009  A  reputation  is  either  good  or  bad.  A.  Questionable. 
She  made  her  mistakes  as  a  young  girl  has  often 

made. 

Q.  Her  reputation  was  questionable?  A.  Questionable  in 
this  one  regard.  In  this  way  you  refer  to. 

Q.  Since  1942,  you  say  her  reputation  is  good  ?  A.  Good. 
She  has  made  a  mistake.  We  all  know  it.  There  is  no 
question  about  it. 

Q.  Everybody  in  Tryon  knows  it?  A.  She  has  outgrown 
it. 

Q.  Mary  Magdalen  type?  A.  No.  You  don’t  know  the 
Bible. 

Mr.  Wellford:  I  don’t  know  much  about  it.  I  wish  I 
did. 

A.  You  are  off  on  that. 

Mr.  Wellford :  I  asked  you. 

A.  No,  sir. 

The  Court :  Let  us  get  along. 

Q.  You  used  the  term  “Black  Bottom”  of  Tryon.  Would 
vou  mind  describing  that?  A.  Yes.  In  a  great  manv  south- 
em  towns,  there  is  a  certain  section  where  the  colored  peo¬ 
ple  live  and  it  happens  in  Tryon  it  is  down  at  the  little 
creek.  They  call  it  the  “Black  Bottom”.  That  is  where 
they  live,  have  their  associations  perhaps  and 

1010  churches,  and  that  is  where  the  people  generally  live. 

Q.  Doctor,  you  have  a  son  I  believe,  don’t  you?  A. 

Yes,  sir. 

Q.  And  he  is  in  the  military  service  now?  A.  He  is  a 
captain  somewhere  in  Italy,  and  recently  has  had  two  cita¬ 
tions  for  himself  and  his  company  that  he  trained. 

Mr.  Wellford:  I  envy  you  sir  in  having  such  an  honor¬ 
able  son. 
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A.  And  lie  wears  the  uniform  of  the  United  States  Army 
■with  honor.  He  doesn’t  disgrace  the  uniform. 

Q.  Did  your  son  know  Mrs.  Boone  during  her  lifetime? 
A.  Just  a  youngster. 

Mr.  Denit:  We  object  to  that. 

The  Court:  I  think  this  is  going  far  beyond  the  scope 
of  the  direct  examination. 

Mr.  Wellford:  I  wish  to  show  by  this  witness  that  the 
son  was  a  sweetheart  of  Mrs.  Boone  and  to  produce  the 
son’s  letters  to  prove  that  fact,  and  I  think  to  affect  the 
credibility  of  this  witness  if  he  knew  that  it  w’ould  fully 
affect  his  credibility  as  a  witness. 

The  Court:  I  think  I  can  hardly  follow  you  there.  I 
believe  the  letter  has  been  identified  and  admitted  by  Mr. 
Boone,  hasn’t  it? 

Mr.  Denit:  Yes,  sir,  and  stricken  out  by  Your 
Honor. 

1011  Mr.  Wellford:  No,  sir,  it  hasn’t  been  stricken 
out. 

The  Court:  I  don’t  recall  that.  I  will  sustain  the  ob¬ 
jection. 

Mr.  Wellford:  May  I  tender  this  letter  from  Bob  Bur¬ 
nett? 

The  Witness :  Captain  Robert  T.  Burnett. 

Mr.  Wellford:  Addressed  1  ‘Dear  Martha”  and  signed 
“Bob”,  and  the  contents  thereof  for  the  record.  I  tender 
this  in  evidence. 

Mr.  Denit:  We  object  to  it. 

(Letter  marked  Plaintiff’s  Ex.  T.) 

The  Witness:  Might  I  say  a  word. 

Mr.  Welford:  No,  sir.  There  is  another  part  of  that, 
if  Your  Honor  please,  a  letter  from  Mrs.  Boone  to  Bob  and 
I  tender  that.  This  is  the  other  one. 

(Letter  marked  Plaintiff’s  Ex.  T(A).) 

The  Court:  This  is  all  hack  of  1942.  I  think  it  is  al¬ 
ready  in.  I  may  be  wrong  about  it.  I  think  you  had  better 
let  counsel  conduct  the  case. 
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Q.  Have  you  discussed,  prior  to  taking  the  stand,  about 
what  you  would  testify  about?  A.  I  think  in  the  lawyer’s 
office  he  wanted  to  know — they  asked  me  one  or  two  ques¬ 
tions. 

Q.  Perfectly  proper.  A.  Yes. 

Q.  Your  opinion  about  Mrs.  Boone  up  to  the  pres- 

1012  ent  time  is  your  sincere  personal  opinion?  A.  My 
sincere  personal  opinion. 

Further  Cross  Examination. 

By  Mr.  Patterson: 

Q.  Doctor,  just  a  question  or  two.  When  you  were  asked 
to  come  to  Washington  to  testify,  were  you  told  your  tes¬ 
timony  would  be  limited  to  occurrences  and  references  since 
March,  1942?  A.  I  think  I  was  told  that,  yes.  I  wTas  here 
that  time  in  March. 

Q.  And  you  were  told  your  testimony  would  be  limited  as 
far  as  reputation  is  concerned  to  events  subsequent  to  that 
date?  A.  Yes. 

Q.  Have  you  since  March,  1942  heard  Mrs.  Boone ’s  name 
coupled  with  Dr.  Jervey  in  conversation  in  Tryon?  A.  No. 

Q.  Not  once  have  you  heard  it?  A.  There  have  been 
references  to  things  that  happened  in  the  past  but  not  since 
that  time. 

Q.  Have  you  heard  them  discussed  since  March,  1942, 
whether  relating  to  the  past  or  not?  Have  you  heard  her 
reputation  discussed?  A.  No. 

Q.  You  haven’t  heard  her  name  coupled  with  Dr. 

1013  Jervev’s  since  then?  A.  Past  reference  to  the  inci¬ 
dent. 

Q.  How  often  have  you  heard  that?  A.  Hardly  ever. 
That  is  all  past,  away. 

Q.  But  you  do  hear  it  discussed?  A.  No.  That  is  at  pres¬ 
ent  you  do  hear  it  discussed? 

Q.  No.  Doctor,  have  you  heard  conversations  since  March, 
1942  in  which  their  names  were  coupled? 
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Mr.  Denit:  We  object  to  that.  It  would  be  purely  hear¬ 
say. 

The  Court :  I  think  that  question  is - 

Mr.  Shipman:  (interposing)  As  I  understand  it,  he  is 
asking  about,  did  he  hear  her  reputation  discussed  since 
1942  about  things  prior  to  1942.  He  asked,  has  he  heard 
any  discussions  among  people  in  Tryon  occurring  since  1942 
which  coupled  the  names  of  Mrs.  Boone  and  Dr.  Jervey.  It 
is  a  very  simple  question. 

The  Court :  I  think  it  is  proper. 

A.  Yes. 

Q.  Frequently  or  infrequently?  A.  Infrequently,  just  a 
mere  reference  in  a  discussion. 

Q.  References  to  what?  A.  To  the  episode  of  Dr.  Jervey 
and  Martha. 

Q.  WTll  you  state  whom  you  heard  discuss  her  in 

1014  those  conversations  at  that  time?  A.  It  hasn’t  been 
a  proper  question  at  all.  It  was  a  mere  reference. 

Perhaps  my  wife  has  referred  to  it.  That  is  passed  on. 
It  belongs  to  the  past. 

Q.  Do  you  know  whether  Dr.  Jervey  is  still  the  attending 
physician  of  Mrs.  Boone?  A.  I  do  not. 

Q.  You  don’t  know  that?  Is  he  your  physician?  A.  He 
certainly  is. 

Q.  How  long  has  he  been  your  physician?  A.  Since  we 
came  to  Tryon. 

Q.  Has  Dr.  Jervey  since  March,  1942  discussed  Mrs. 
Boone  with  you?  A.  No. 

Q.  Hasn’t  mentioned  her  name?  A  .No. 

Q.  Have  you  mentioned  it  to  him?  A.  No. 

Q.  When  was  the  last  time  you  saw  Dr.  Jervey?  A. 
Rotary,  last  week.  That  is  a  week  ago. 

Q.  Do  you  both  belong  to  the  Rotary?  A.  We  do. 

Q.  Did  you  inform  him  that  you  were  coming  to  Wash¬ 
ington  to  testify?  A.  No. 

1015  Q.  Did  he  say  anything  about  it?  A.  No. 


331 


Q.  Now,  Doctor,  I  want  to  ask  you  a  little  bit  more 
about  the  Boone  home.  You  have  told  us  that  the  mayor  of 
the  town  once  lived  on  the  corner  very  near  the  Boone  home. 
A.  Yes. 

Q.  How  long  has  he  been  there?  A.  I  think  he  died  last 
winter,  something  like  that. 

Q.  Are  there  any  children  in  his  family?  A.  Twto  grown 
daughters. 

Q.  No  little  children?  A.  Yes,  one  daughter  has  a  baby 
but  I  think  not  living  there  now. 

Q.  Moved  away?  A.  Yes,  since  they  were  married. 

Q.  Moved  to  another  part  of  Tryon?  A.  No,  out  of  the 
city. 

Q.  Do  you  know  Len  Carson?  A.  Yes. 

Q.  Who  is  he?  A.  Len  Carson  is  a  colored  man. 

Q.  Where  does  he  live  with  respect  to  her  house?  A. 
Right  across  the  ravine. 

Q.  How  close  to  the  house?  A.  I  think  at  one  place  it 
would  be  two  or  three  blocks,  something  like  that. 
1016  Q.  How  many  children  does  he  have?  A.  I  don’t 
know. 

Q.  How  about  Fred  Love?  A.  Do  not. 

Q.  Doctor,  have  you  since  March,  1942,  visited  the  home 
of  Mrs.  Boone  in  the  evening?  A.  No. 

Q.  Have  you  seen  Mrs.  Boone  in  any  place  in  the  eve¬ 
ning  since  March,  1942.  A.  I  couldn’t  say.  I  might  have 
met  her  at  the  parish  hall.  I  don’t  know. 

Q.  Did  you  ever  see  Mrs.  Boone  at  a  place  called  Sunny- 
dale?  A.  No. 

Q.  You  know  where  Sunnydale  is?  A.  I  do. 

Q.  That  is  in  South  Carolina,  isn’t  it?  A.  No,  down  on 
the  w’av  toward  Lynn. 

Q.  Spartanburg?  A.  Yes. 

Q.  Never  saw  Mrs.  Boone  there?  A.  No. 

Q.  Have  you  since  March,  1942  attended  any  parties  at 
which  Mrs.  Boone  was  a  guest?  A.  No. 
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1017  By  Mr.  Patterson: 

Q.  Doctor,  I  may  have  asked  you  this  question,  and  if  I 
have,  you  need  not  answer  it. 

Can  you  name  any  persons  that  you  have  heard  discuss 
Mrs.  Boone  during  this  period  of  time?  A.  I  cannot. 

Testimony  of  Mrs.  James  R.  Dunn 

Mrs.  James  E.  Dunn. 

By  Mr.  Denit: 

Q.  Mrs.  Dunn,  will  you  state  your  full  name,  please? 
A.  Mrs.  James  R.  Dunn. 

Q.  Where  do  you  live?  A.  I  live  in  Tryon. 

Q.  How  long  have  you  lived  there?  A.  Three  years  the 
first  of  November. 

Q.  Where  did  you  live  before  taking  up  your  resi- 

1018  dence  in  Tryon  ?  A.  I  still  have  a  residence  in  Pitts¬ 
burg.  I  lived  in  Pittsburg,  and  I  still  have  residence 

there. 

Q.  Do  you  know  Mrs.  Boone?  A.  Very  well. 

Q.  How  long  have  you  known  her?  A.  Two  years. 

Q.  Do  you  know  where  she  lives  in  Tryon?  A.  I  do. 

Q.  Have  you  ever  visited  at  her  home?  A.  Many  times. 
Q.  Has  she  visited  in  your  home?  A.  Almost  every  day. 
Q.  How  far  away  from  her  home  is  your  home?  A. 
About  a  block. 

Q.  From  March  of  1942,  how  often  have  you  visited 
with  her?  A.  There  are  very  few  days  when  she  does  not 
come  to  my  house.  I  don’t  go  to  her  house  as  often  as  she 
comes  to  my  house.  She  has  dinner  with  me  five  nights  a 
week. 

Q.  Has  that  been  true  since  March  of  1942?  A.  Particu¬ 
larly  for  the  last  year. 

Q.  Do  you  belong  to  any  clubs  or  any  organizations  in 
which  she  is  also  a  member?  A.  I  was  one  of  the 
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1019  original  board  members  of  the  Service  Club.  We 
work  in  cooperation  with  the  USO.  And  there  is 

the  Garden  Club  and  the  St.  Agnes’  Guild,  and  I  work  on 
the  ration  board.  Mrs.  Boone  works  with  me. 

Q.  How  often  do  these  organizations  meet?  Take  them 
up  in  order.  A.  The  Service  Club  is  open  Saturday  and 
Sunday,  and  the  Red  Cross  every  day,  but  I  don’t  go  every 
day.  She  goes  more  often  than  I.  St.  Agnes’  Guild  meets 
every  two  weeks,  and  the  Garden  Club  about  once  a  month. 

Q.  In  order  for  her  to  reach  the  downtown  section  of 
Tryon,  does  she  have  to  pass  your  house?  A.  No. 

Q.  Your  house  is -  A.  (interposing)  About  a  block 

above. 

Q.  Will  you  describe  to  his  Honor  Mrs.  Boone’s  home 
there  in  Tryon?  Of  what  does  it  consist?  A.  I  think  Mrs. 
Boone  has  a  very  comfortable  home.  I  should  say  she  has 
a  large  living  room,  and  the  dining  room,  and  a  small 
pantry,  and  a  kitchen.  There  are  four  bedrooms  and  bath 
on  the  second  floor,  and  a  large  room  on  the  third  floor,  and 
a  powder  room  on  the  first  floor.  There  is  a  nice  porch 
that  is  enclosed. 

Q.  Is  it  a  brick,  or  some  other  construction?  A. 

1020  Red  brick. 

Q.  Are  there  any  grounds  around  the  house?  A. 
There  is  quite  a  garden  in  the  front,  I  should  judge  about 
25  or  30  feet,  maybe  more — I  don’t  know.  Then  there  is 
also  a  back  yard. 

Q.  Is  there  any  kind  of  fence  or  other  structure  enclos¬ 
ing  Mrs.  Boone’s  property?  A.  Just  across  the  back 
yard. 

Q.  What  is  that?  A.  It  is  a  wire  fence,  if  I  remember 
correctly. 

Q.  How  high  is  it?  A.  I  should  say  it  is  four  or  five 
feet  high. 

Q.  Do  you  know  whether, that  has  been  there  since  1942? 
A.  I  don’t  know  whether  it  has  been  there,  but,  as  far  as 
I  can  remember,  I  think  there  has  always  been  a  fence 
there. 
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Q.  What  is  the  purpose  of  the  Service  Club  that  you 
refer  to?  A.  Well,  we  are  supposed  to  entertain  the  sol¬ 
diers  when  they  come  up  in  the  evening,  and  we  find  homes 
for  the  boys  to  go  to  over  Saturday  night,  where  they 
might  stay  over  night  and  have  Sunday  dinner. 

Personally,  I  take  care  of  four  or  five  soldiers  every 
week-end. 

1021  Q.  Is  there  a  military  camp  near  Tryon?  A.  Camp 
Croft — 31  miles  away. 

Q.  Have  you  observed  Mrs.  Boone’s  activities  in  connec¬ 
tion  with  the  Service  Club?  A.  Mrs.  Boone  generally  takes 
from  5:00  to  7:00  every  Saturday  night.  I  used  to  have 
the  Service  Club  most  of  the  time  myself  when  it  was  first 
opened,  and  I  went  from  5 :00  to  7 :00,  and  would  go  home 
for  my  dinner  and  then  go  back,  but  recently  Mrs.  Boone 
has  taken  from  5 :00  to  7 :00. 

Q.  What  sort  of  entertainment  is  provided?  A.  A  juke 
box,  ping  pong  tables,  and  the  library. 

Q.  Is  there  dancing?  A.  Yes. 

Q.  What,  if  any,  function  does  the  hostess  serve,  so  far 
as  chaperoning  the  girls.  A.  Well — I  don’t  quite  under¬ 
stand  your  question. 

Mr.  Wellford:  I  wish  you  would  stop  leading  the  wit¬ 
ness. 

The  Court:  I  think  the  question  is  all  right.  I  didn’t 
hear  the  last  question. 

By  Mr.  Denit: 

Q.  What  function  does  the  hostess  serve  in  connection 
with  the  Club?  A.  Well,  you  are  supposed  to  see 

1022  that  the  boys  register,  and,  if  they  want  to  stay  all 
night,  you  try  to  arrange  to  get  a  place.  Then  we 

have  girls  who  are  registered,  and  they  come  and  dance 
in  the  evening,  and  we  are  supposed  to  see  that  everything 
is  in  perfect  order. 

Q.  Girls  from  the  community?  A.  Yes. 

Q.  Do  you  know  other  people  in  Tryon  who  know  Mrs. 
Boone?  A.  I  know  a  lot  of  people  who  know  her. 
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Q.  Are  you  familiar  with  Mrs.  Boone’s  reputation  in 
Tryon?  A.  I  am. 

Q.  What  is  her  reputation  for  good  character  and 
morality,  since  March,  of  1942?  A.  I  should  say  that  it  is 
above  reproach. 

Mr.  Denit:  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Wellford: 

Q.  How  old  are  you,  Mrs.  Dunn?  A.  I  am  60  years  old. 
Q.  You  say  that  five  nights  a  week  you  see  Mrs.  Boone? 
A.  She  has  dinner  with  me. 

1023  Q.  Five  nights  a  week?  A.  Yes,  I  live  alone. 

Q.  And  you  live  right  above  her?  A.  The  next 

street. 

Q.  And  that  has  gone  on  for  the  last  year?  A.  More 
than  a  year,  even. 

Q.  There  couldn’t  have  been  any  week  when  she  didn’t 
see  you  five  night  a  week?  A.  Yes,  there  could  be. 

^  Q.  There  couldn’t  have  been  any  week  when  she  didn’t 
see  you  at  all?  A.  Oh,  yes.  I  am  away  in  the  summer. 

Q.  You  are  away  in  the  summer?  A.  Yes. 

Q.  Let  us  confine  it  from  the  fall.  Let  us  eliminate  the 
summer.  Take  last  year,  1943,  and  let  us  start  with  when 
you  come  to  Tryon.  A.  I  come  to  Tryan,  as  a  rule,  in  late 
September. 

Q.  Late  September?  A.  Yes. 

Q.  Let  us  take  it  from  September  1,  1943,  down  to  date. 
Did  you  see  her  on  an  average  of  five  nights  a  week?  A. 
When  I  was  in  town,  I  should  say  so. 

Q.  Was  there  any  time  when  you  were  not  in 

1024  town?  A.  Yes,  I  was  away.  I  go  away  in  the  sum¬ 
mer. 

Q.  I  am  not  talking  about  the  summer.  A.  I  do  go  away 
in  the  winter.  I  was  in  Florida  last  year — last  winter, 
from  the - 
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Q.  (interposing)  When  was  that?  A.  The  28th  of  Feb¬ 
ruary  until  sometime  in  March. 

Q.  There  were  lots  of  times  when  you  didn’t  know,  and 
don’t  know,  what  Mrs.  Boone  is  doing?  A.  I  wouldn’t  say 
a  lot. 

Q.  Are  you  married?  A.  I  am  a  widow. 

Q.  Is  your  husband  dead?  A.  Yes. 

Q.  Do  you  drink  any?  A.  If  I  am  at  a  party  and  I  want 
to,  I  do. 

Q.  Did  you  ever  drink  with  Mrs.  Boone?  A.  I  never 
have. 

Q.  Did  you  ever  see  her  take  a  drink?  A.  Not  that  I 
remember. 

Q.  You  would  have  remembered  if  you  had?  A.  I  don’t 
know.  I  don’t  pay  any  attention  to  what  my  guests  do. 

Q.  You  have  been  around  many  parties  with  her,  have 
you  not?  A.  Yes. 

1025  Q.  Where  all  the  people  were  drinking?  A.  Yes, 
I  have  been  at  parties,  but  I  would  say  that  Tryon 
is  a  rather  abstemious  town. 

Q.  You  drank  at  these  parties,  did  you?  A.  I  would  if 
I  felt  like  it.  I  am  not  a  drinker. 

Q.  You  would  go  home  with  Mrs.  Boone?  A.  Not  al¬ 
ways. 

Q.  And  you  never  saw  her  take  a  drink  at  all  at  any  of 
these  parties?  A.  Not  that  I  remember. 

Q.  With  whom  did  you  talk  about  what  you  were  going 
to  testify  to  today,  before  you  took  the  stand?  A.  My 
attorney. 

Q.  WTio  else.  A.  That  is  all. 

Q.  That  is  the  only  person  to  whom  you  talked?  A.  Yes. 

Q.  "When  was  the  first  time  that  you  talked  to  him?  A. 
I  think  I  came  a  week  ago  today. 

Q.  And  that  is  the  first  time  you  ever  talked  about  it? 
A.  Yes. 

Q.  To  what  attorney  are  you  referring?  A.  Mr. 
Denit. 
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1026  Q.  Mr.  Denit?  A.  Mr.  Denit. 

Q.  How  did  you  come  to  meet  Mr.  Denit?  A.  Be¬ 
cause  I  came  here  to  be  a  witness. 

Q.  Who  asked  you  to  come?  A.  Mrs.  Boone. 

Q.  You  did  talk  to  her,  then?  A.  We  didn’t  discuss  the 
case. 

Q.  WTiat  did  she  ask  you  to  come  for?  A.  She  asked 
me  to  be  a  witness  as  to  her  behavior  and  her  reputation. 

Q.  Did  she  tell  you  that  it  would  be  confined  from  March 
of  1942,  down  to  date?  A.  Yes.  I  couldn’t  say  anything 
other  than  that,  for  I  didn’t  know  her. 

Q.  Did  you  ever  hear  anyone  in  Tryon  discuss  her  repu¬ 
tation  in  regard  to  Dr.  Jervey?  A.  Yes,  I  think  Mrs.  Boone 
told  me  herself. 

Q.  Oh,  she  did?  What  did  she  tell  you?  A.  She  told  me 
that  there  had  been  a  little  gossip  about  that. 

Q.  About  what?  A.  About  Dr.  Jervey. 

Q.  Did  she  tell  you  that  she  was  caught  with  Dr.  Jervey? 
A.  No. 

1027  Q.  Did  she  tell  you  anything  about  a  nude  picture 
of  her  with  Dr.  Jervey?  A.  She  did. 

Q.  She  did?  A.  She  did. 

Q.  Does  that  affect  your  testimony  in  any  way  in  regard 
to  her  present  reputation?  A.  It  might  have  if  I  hadn’t 
known  her  so  well,  but  I  have  seen  so  much  of  her,  I  think 
it  is  all  right.  She  might  have  made  a  mistake  at  that 
time,  but  she  certainly  hasn’t  since  I  have  known  her. 

Q.  Her  reputation  was  bad,  but  now  it  is  good?  A.  I 
wouldn’t  say  it  was  ever  bad. 

Q.  WTiat  did  you  say?  A.  I  wouldn’t  say  it  was  ever 
bad. 

Q.  From  what  she  told  you  herself  in  respect  to  being 
with  Dr.  Jervey,  nude,  would  you  say  that  she  would  he 
of  good  reputation?  A.  Well,  I,  of  course,  don’t  think 
that  that  is  behavior  becoming  a  lady,  but,  at  the  same 
time,  I  think  perhaps  one  never  knows  what  aggravated 
her,  or  the  conditions  that  might  have  forced  her  to  do 
that. 
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Q.  Did  she  tell  you  anything  about  why  she  took  her 
clothes  off?  A.  No.  I  wasn’t  interested,  to  be  truth¬ 
ful. 

1028  Q.  You  say  that  if  these  boys  at  the  USO  Club 
wanted  to  stay  over  Saturday  night,  you  would  find 

a  place  for  them  to  stay?  A.  Yes. 

Q.  Mrs.  Boone  had  a  large  house  there,  didn’t  she?  A. 
She  never  kept  any  boys. 

Mr.  Wellford:  I  didn’t  ask  you  that  question,  Mrs. 
Dunn.  You  are  begging  the  question. 

Read  the  question. 

(The  pending  question  was  read  by  the  reporter,  as 
above  recorded.) 

A.  Yes,  she  has  a  very  large,  comfortable  home. 

By  Mr.  Wellford : 

Q.  How  many  vacant  bedrooms?  A.  As  far  as  I  know, 
there  are  two  vacant  bedrooms. 

Q.  Did  you  ever  send  any  of  these  boys  up  to  her  house  ? 
A.  No,  indeed. 

Q.  Where  would  you  send  them?  A.  To  other  people’s 
homes — homes  where  there  is  a  man  and  wife. 

Q.  What  is  that?  A.  Always  where  there  is  a  man  and 
wife. 

Q.  Always  where  there  is  a  man  and  wife?  A. 

1029  Yes. 

Q.  You  spoke  of  Mrs.  Haper.  Did  she  live  with 
Mrs.  Boone?  A.  Yes. 

Q.  Who  is  she?  A.  She  is  Mr.  McCown’s  secretary. 

Mr.  Wellford:  That  is  all. 

Further  Cross  Examination 

By  Mr.  Patterson : 

Q.  Mrs.  Dunn,  what  was  the  occasion  of  Mrs.  Boone  talk¬ 
ing  to  you  about  the  Jervey  episode?  A.  Well,  I  think  she 
was  only  trying  to  be  fair  to  me.  I  don’t  think  that  Mrs. 
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Boone  wanted  me  to  come  to  Washington  and  have  anything 
told  me  that  I  wasn’t  familiar  with. 

Q.  When  did  she  discuss  it  with  you?  A.  Some  time  ago. 
I  don’t  remember  when. 

Q.  As  much  as  a  year  ago?  A.  No,  not  as  long  as  that. 

Q.  Before  you  knew  you  were  coming  to  Washington? 
A.  Yes,  but  she  didn’t  discuss  it  with  me  as  long  as  a  year 
ago. 

Q.  She  brought  the  subject  up?  A.  Yes.  She  brought 
the  subject  up  herself. 

Q.  How  long  had  you  known  it  before  that?  A.  I 

1030  didn’t  know  about  it. 

Q.  Has  she  talked  with  you  about  it  more  than 
once?  A.  Yes. 

Q.  What  is  her  attitude  toward  that  past  occurrence?  A. 
I  didn’t  hear  you. 

Q.  What  is  her  attitude  toward  it?  A.  I  think  she  re¬ 
grets  it. 

Q.  Does  she  frequently  discuss  it?  A.  No.  I  am  not 
interested  in  that  part  of  her  life. 

Q.  You  are  what?  A.  I  am  really  not  much  interested 
in  that  part  of  her  life. 

Q.  Have  you  known  her  to  discuss  it  with  anyone  else? 
A.  No,  I  haven’t. 

Q.  Are  you  acquainted  with  Dr.  Jervey?  A.  Yes. 

Q.  Is  he  your  doctor?  A.  I  haven’t  needed  a  doctor.  I 
haven’t  had  one  since  I  lived  in  Tryon. 

Q.  Have  you  ever  attended  many  parties  with  Mrs. 

1031  Boone?  A.  Well,  Tryon  is  a  peculiar  little  town.  We 
don’t  have  many  parties.  Our  parties  consist  of  af¬ 
fairs  given  by  the  Garden  Club  and  the  Guild,  and  people 
of  the  church.  I  wouldn ’t  call  it  a  social  town  at  all. 

Q.  Do  you  go  out  with  Mrs.  Boone  to  places  of  enter¬ 
tainment  and  parties  very  frequently?  A.  I  do. 

Q.  Do  you  and  Mrs.  Boone  and  Dr.  Jervey  all  belong  to 
St.  Asmes  Church?  A.  It  is  the  Church  of  the  Holy  Cross. 

Q.  Do  you  all  belong  to  the  same  church?  A.  Yes — Mrs. 
Jervey,  too. 
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Q.  Mrs.  Jervey  and  Dr.  Jervey?  A.  Yes. 

Q.  And  you?  A.  Yes. 

Q.  And  Dr.  Burnett — does  lie  belong  there?  A.  Yes. 

Mr.  Patterson :  I  think  that  is  all. 

Redirect  Examination 

By  Mr.  Denit : 

Q.  I  want  to  ask  you  one  question. 

On  any  occasion  that  you  have  visited  at  Mrs.  Boone’s 
house  have  you  ever  seen  any  liquor?  A.  Yes. 

1032  Q.  When?  A.  Once. 

Q.  What  was  the  occasion?  A.  Mrs.  Boone  and 
some  of  her  friends  were  giving  a  buffet  supper.  There 
were  some  cocktails  served,  but  I  did  not  see  Mrs.  Boone 
take  any. 

Q.  Is  that  the  only  occasion?  A.  That  is  the  only  occa¬ 
sion. 

Mr.  Denit :  That  is  all. 

By  Mr.  Patterson: 

Q.  WTien  was  that?  A.  A  year  ago  last  New  Year’s  night. 
Mr.  Patterson:  All  right. 

By  Mr.  Wellford: 

Q.  January  1, 1943?  A.  Yes,  that  would  be  January  1st. 

**•#••*••• 

Testimony  of  Mrs.  Georgia  M.  Harper 

1033  Mrs.  Georgia  M.  Harper. 

By  Mr.  Denit : 

Q.  Mrs.  Harper,  will  you  state  your  full  name,  please? 
A.  Georgia  M.  Harper. 

Q.  You  are  married?  A.  I  have  been  married.  I  am  a 
widow. 

Q.  Do  you  have  any  children?  A.  I  have  one  child — a 
son. 
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Q.  How  old  is  he?  A.  Fifteen. 

Q.  Where  do  you  live,  Mrs.  Harper?  A.  Tryon,  North 
Carolina- 

Q.  Is  your  husband  living  or  dead?  A.  My  husband  died 
ten  years  ago. 

Q.  You  are  employed  as  secretary  to  Mr.  McCown,  one  of 
the  attorneys  in  this  case?  A.  Yes,  I  am. 

1034  Q.  How  long  have  you  lived  in  Tryon?  A.  It  will 
be  18  months  in  March. 

Q.  "Where  do  you  live?  A.  I  live  with  Mrs.  Boone. 

Q.  How  long  have  you  lived  with  her?  A.  Since  the  first 
of  last  April. 

Q.  Of  1943?  A.  Yes. 

Q.  Were  you  living  with  Mrs.  Boone  in  the  month  of 
September,  1943?  A.  Yes. 

Q.  Do  you  recall,  during  the  month  of  September,  meet¬ 
ing  a  man  by  the  name  of  Williams?  A.  Yes,  I  do. 

Q.  WTiere  did  you  meet  him?  A.  I  met  him  at  the  USO 
room  in  Tryon. 

Q.  And  was  Mrs.  Boone  there  when  you  met  him?  A. 
Yes,  she  was. 

Q.  WTao  was  with  Williams?  A.  There  was  another  sol¬ 
dier  whose  name  I  do  not  know,  and  there  was  a  civilian 
in  the  building. 

Q.  How  long  did  those  three  men  remain  at  the  Club,  so 
far  as  you  know?  A.  I  really  don’t  know,  Mr.  Denit,  how 
long  they  remained  there.  When  I  came  in,  they  were 
there. 

1035  Q.  Did  you  leave  before  they  left?  A.  I  am  not 
sure.  I  think  they  left  first. 

Q.  When  you  left,  did  you  leave  alone,  or  with  anybody? 
A.  I  left  with  Mrs.  Boone. 

Q.  Were  you  with  Mrs.  Boone  during  the  entire  time  that 
you  saw  these  men  at  the  Club?  A.  I  was.  All  the  time  I 
was  in  the  presence  of  the  soldiers  Mrs.  Boone  was  there. 
WTien  I  first  went  in  she  was  arranging  some  flowers  in  a 
small  room,  and  the  soldiers  were  in  the  larger  room.  I 
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went  on  into  the  larger  room,  and  later  Mrs.  Boone  came 
in  there. 

Q.  And  were  you  and  Mrs.  Boone  together  during  the 

entire  time -  A.  (interposing)  Yes. 

Q.  (resumed)  — that  you  remained  at  the  Club?  A.  Yes. 
Q.  Did  you  separate  from  Mrs.  Boone  at  any  time  during 
the  evening?  A.  No,  not  after  that. 

Q.  When  you  and  Mrs.  Boone  left  the  USO  Club,  where 
did  you  go?  A.  Well,  we  were  going  to  take  some  flowers 
to  the  church,  and  we  went  up  home  and  over  to  Mr.  Holmes  ’ 
to  get  the  flovrers,  and  we  took  them  to  the  church,  and 

1036  she  arranged  them  on  the  altar. 

Q.  Then  where  did  you  go  ?  A.  Then  we  went  home. 
Q.  How  long  did  you  remain  home?  A.  What  is  that? 

Q.  How  long  did  you  remain  home?  A.  At  home?  Well, 
until,  I  would  say,  around — I  don ’t  know  the  time  exactly — 
maybe  9:30  in  the  evening. 

Q.  Before  you  left  the  Club  with  Mrs.  Boone,  I  under¬ 
stand  you  to  say  that  you  were  with  her  all  the  time  there. 
A.  Yes. 

Q.  Did  you  hear  Mrs.  Boone  make  any  statement  to  Wil¬ 
liams  about  when  he  might  meet  her  at  her  home?  A.  No, 
I  did  not. 

Q.  Did  you  hear  Mrs.  Boone  tell  Williams  that  she  would 
be  home  at  1:30  in  the  morning  and  that  he  might  come 
there  then  ?  A.  I  did  not. 

Q.  All  right.  After  you  went  to  the  church  and  then  to 
Mrs.  Boone  ’s  house,  you  remained  there  for  how  long,  did 
you  say?  A.  I  would  say  until  approximately  9:30  in  the 
evening.  I  do  not  know  the  exact  hour  or  minute. 

1037  Q.  Were  you  close  enough  to  Mrs.  Boone  to  ob¬ 
serve  whether  she  had  had  anything  to  drink?  A. 

Yes,  I  was. 

Q.  What  is  the  fact  about  it?  Had  she  or  not?  A.  She 
had  not. 

Q.  Did  either  of  you  ladies  have  anything  to  drink  when 
vou  went  to  Mrs.  Boone’s  house?  A.  No. 


343 


Q.  And  you  left  there  at  approximately  9 :30  in  the  eve¬ 
ning,  I  understand.  A.  I  would  say  that. 

Q.  And  where  did  you  go  ?  A.  We  went  out  to  Sunnydale, 
a  restaurant  in  town. 

Q.  Did  you  go  alone  or  with  somebody?  A.  Oh,  no.  There 
were  six  women  and  one  man  in  the  party.  * 

Q.  And  were  they  all  people  who  lived  in  Tryon?  A.  No. 
The  man  and  his  wife  did  not  live  in  Tryon.  She  had  previ¬ 
ously  lived  in  Tryon,  so  I  understand,  and  they  were  visit¬ 
ing  there. 

Q.  And  when  you  went  to  Sunnydale  did  Mrs.  Boone  have 
anything  to  drink?  A.  What  do  you  mean  by  “anything  to 
drink”? 

Q.  Anything  at  all.  A.  Alcoholic  beverage? 

1038  Q.  Anything.  A.  Yes,  she  drank  something.  Some 
of  us  drank  coca  cola.  I  think  she  did. 

Q.  Did  either  of  you  or  she  have  any  beer  or  whiskey? 
A.  No,  we  did  not. 

Q.  Were  you  with  Mrs.  Boone  during  the  entire  time  that 
she  was  at  Sunnydale?  A.  Yes,  I  was. 

Q.  Did  you  return  to  her  home  with  her  that  evening?  A. 
Yes,  I  did. 

Q.  Did  either  of  you  leave  the  home  after  returning  the 
second  time?  A.  No,  we  did  not. 

Q.  Was  there  some  note  of  some  kind  put  on  the  door 
before  you  left  Mrs.  Boone’s  house  to  go  to  Sunnydale? 
A.  Yes.  There  was. 

Q.  Who  put  the  note  on  the  door?  A.  Mr.  French,  the 
man  who  was  in  the  party. 

Q.  Did  he  write  it?  A.  Yes,  he  did. 

Q.  Do  you  know  what  the  note  was  intended  to  convey — 
what  message?  A.  Yes,  I  do.  I  gave  them  the  paper  and 
pencil  to  write  the  note,  and  he - 

1039  Mr.  Wellford:  (interposing)  I  object. 

The  Court :  Do  you  mean  the  contents  of  the  note? 
Mr.  Denit :  The  note  is  in  the  possession  of  Major  Boone, 
according  to  the  record. 
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Mr.  Wellford:  The  contents? 

Mr.  Denit :  The  note  itself. 

The  Court:  Have  you  asked  for  its  production? 

Mr.  Denit :  I  have  asked,  and  I  ask  now. 

Mr.  Wellford:  I  think  that  the  note  was  offered  in  evi¬ 
dence  with  Mrs.  Boone’s  deposition — the  deposition  which 
I  tendered  in  evidence,  and  which  your  Honor  has  not 
passed  on. 

The  Court :  There  was  a  reference  made  to  it  in  Mrs. 
Boone’s  testimony.  I  don’t  recall  whether  the  note  itself 
was  here  or  not. 

Mr.  Denit :  There  is  not  only  a  reference.  There  is  posi¬ 
tive  testimony  on  the  part  of  Williams  that  he  took  the 
note  off  the  door  and  gave  it  to  Major  Boone. 

The  Court:  You  may  be  right. 

Mr.  Wellford:  I  think  that  the  deposition  of  Mrs.  Boone 
has  it  verbatim. 

The  Court :  If  you  have  it - 

Mr.  Wellford:  (interposing)  I  had  it,  but  I  think  it  is 
verbatim  in  that.  If  I  can  find  it,  I  will  produce  it. 
1040  The  Court:  Look  for  it — either  the  original  or  a 
copy.  If  you  have  a  correct  copy,  I  assume  that  Mr. 
Denit  will  be  satisfied. 

Mr.  Denit :  Yes,  sir. 

Q.  Now,  Mrs.  Harper,  did  you  remain  in  Mrs.  Boone’s 
house  all  night  on  this  evening?  A.  Yes. 

Q.  Were  you  there  in  the  morning  when  some  people  came 
to  the  house?  A.  Which  m'orning? 

Q.  The  following  morning.  A.  The  following  morning, 
yes. 

Q.  That  was  a  Sunday  morning,  was  it  not?  A.  Yes. 

Q.  Who  were  the  people  who  came  to  the  house?  A.  The 
soldier  who  called  himself  Ted  Williams,  and  the  soldier  wTho 
was  with  him. 

Q.  By  whom  were  they  admitted  to  the  house?  A.  By 
Mrs.  Boone. 

Q.  Where  were  you?  A.  I  was  upstairs. 
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Q.  Did  you  hear  any  conversation  between  them.  A.  Yes, 
I  did. 

Q.  Tell  us  what  you  heard  and  what  went  on  from 

1041  that  time  on.  A.  I  will  tell  you — I  can’t  repeat  the 
conversation  word  for  word.  Mrs.  Boone  called  and 

asked  me  to  come  downstairs.  I  went  down  after  I  had 
dressed. 

The  two  soldiers  were  there.  They  said  that  they  were 
interested  in  buying  her  automobile.  They  wanted  to  hear 
the  motor  run,  wanted  to  try  it  out,  said  that  they  would 
like  to  ride  in  the  car. 

So  we  rode  up  to  her  old  home  with  them,  which,  I  would 
say,  is  approximately  half  a  mile  away.  This  Ted  Wil¬ 
liams  drove  the  automobile.  Then  we  returned  to  the  house. 

Q.  When  Mrs.  Boone  went  down  to  the  door  how  was 
she. clad?  A.  She  w^as  wearing  a  house  coat  when  she  first 
went  down — not  when  we  went  out,  but  when  she  went  down 
to  the  door. 

Q.  Was  any  part  of  her  body  exposed?  A.  No. 

Q.  All  right.  When  you  went  out,  how  was  she  clad?  A. 
She  was  wearing  a  cotton  dress. 

Q.  How  long  did  you  remain  away  from  the  home?  A.  I 
don’t  know.  I  would  say  maybe  30  or  40  minutes. 

Q.  Then  what  did  you  do?  A.  When  we  returned 
home? 

1042  Q.  Yes.  A.  The  men  asked  us  if  we  would  ride — 
they  said — the  civilian  who  was  in  the  service  room 

the  evening  before  had  evidently  gotten  into  trouble — — 

Mr.  Wellford:  (interposing)  I  object  to  the  statement 
of  the  witness  as  being  voluntary,  and  move  to  strike  it  out. 
Evidently  somebody  else  told  her. 

The  Court :  I  think  that  one  witness  testified  to  it — Mr. 
Williams. 

Mr.  Wellford:  But  I  don’t  think  that  this  witness  should 
be  allowed  to  say  something  to  magnify  a  record. 

The  Court:  Well,  it  is  in  there. 
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By  Mr.  Denit: 

Q.  You  may  answer. 

By  the  Court: 

Q.  Go  on,  and  say  what  happened.  A.  And  they  asked 
if  we  would  ride  downtowm  with  them  to  look  for  a  police¬ 
man  to  see  if  they  could  find  this  man.  We  rode  down. 
They  didn’t  see  a  policeman,  but  we  pointed  out  the  police 
station  to  them,  but  asked  them  not  to  drive  to  it  with  us. 
They  stopped  the  automobile  in  front. 

This  Ted  Williams  got  out  and  went  up  to  the  building 
and  inquired  for  the  man,  and  they  said  that  he  had  been 
there  but  had  gone. 

1043  Mr.  Wellford:  I  object.  This  is  going  into  some¬ 
thing  else. 

By  Mr.  Denit : 

Q.  After  driving  up  in  the  vicinity  of  the  police  station, 
what  happened — no  conversations,  but  what  transpired 
after  that? 

The  Court :  She  said  he  went  in  and  came  back. 

A.  And  we  returned  home,  and  Mrs.  Boone  dressed  to 
go  to  church. 

By  Mr.  Denit: 

Q.  Where  did  these  men  go?  A.  I  don’t  know.  I  know 
what  they  said  they  were  going  to  do. 

Q.  Did  they  come  into  the  house  on  their  return?  A.  Oh, 
no ;  no. 

Q.  Then  did  you  and  Mrs.  Boone  go  to  church  ?  A.  Mrs. 
Boone  went  to  church.  I  did  not. 

Q.  On  the  occasion  when  these  two  men  first  came  to  the 
house  on  that  Sunday  morning,  did  you  hear  Mrs.  Boone 
say  to  either  of  them  that  she  had  a  hang-over?  A.  No. 

Q.  Was  there  any  rum  in  a  bottle  in  the  house?  A.  No, 
Mr.  Denit. 

Q.  Did  Mrs.  Boone  take  a  drink  of  any  intoxicating 

1044  liquor  then?  A.  She  did  not. 
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Q.  Were  yon  familiar  with  her  all  the  time.  A.  I  was. 

Q.  Was  there  any  intoxicating  liquor  in  the  house?  A. 
There  was  not,  to  my  knowledge,  and  I  am  sure  that  I  would 
have  known  it  if  there  had  been. 

Q.  Now,  living  in  the  house,  as  you  have,  for  the  past 
several  months,  have  you  had  access  to  the  icebox?  A.  Yes, 
Mr.  Denit. 

Q.  And  the  pantry?  A.  Yes. 

Q.  The  kitchen?  A.  Yes — all  parts  of  the  house. 

Q.  And  have  you  seen  any  liquor  stored  or-  deposited  in 
the  house  anywhere?  A.  I  have  not. 

Q.  Now,  did  you  sometime  later  accompany  Mrs.  Boone 
to  New  Orleans?  A.  Yes,  I  did. 

Q.  Will  you  tell  us  what  the  occasion  of  your  visit  there 
was?  A.  It  was  my  vacation,  and  I  have  a  brother  who  lives 
in  New  Orleans,  with  whom  I  had  previously  lived,  and  I 
was  visiting  there. 

1045  Q.  Where  did  you  and  Mrs.  Boone  stay  in  New 
Orleans?  A.  The  address? 

Q.  Yes.  A.  The  apartment  where  I  previously  lived,  on 
Prvtania  Street. 

By  Mr.  Wellford: 

Q.  The  number,  please?  A.  4503  Prytania  Street. 

By  Mr.  Denit: 

Q.  Now,  while  you  and  Mrs.  Boone  were  in  New  Orleans 
did  either  of  you  drink  intoxicating  liquor?  A.  Mrs.  Boone 
did  not.  I  took  an  occasional  drink. 

Q.  Were  you  born  in  New  Orleans?  A.  I  was  not  born  in 
New  Orleans,  but  I  have  lived  there. 

Q.  You  say  you  remained  in  New  Orleans  how  long?  A. 
Ten  or  twelve  days. 

Q.  Were  you  and  Mrs.  Boone  together  all  the  time?  A. 
No,  not  every  minute  that  we  were  there. 
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Q.  During  the  conversation  were  there  dishes  being  taken 
from  the  dining  room  to  the  kitchen?  A.  Yes.  When  she 
first  came  in  I  was  in  the  kitchen  with  Mrs.  Boone  and  Mrs. 
Johnson.  They  were  preparing  dinner. 

Mrs.  Boone  and  I  went  in  the  living  room  with  Mrs. 
Wolfe.  Mrs.  Johnson  continued  to  prepare  dinner,  and 
when  it  was  ready  she  invited  us  to  dinner.  I  had  eaten. 
Mrs.  Wolfe  said  that  she  had  eaten,  but  that  she  would  sit 
in  the  dining  room.  The  four  of  us  went  into  the  dining 
room.  Mrs.  Boone  and  Mrs.  Johnson  ate,  and  we  sat  at  the 
table  wdth  them. 

Then  I  excused  myself.  I  lived  just  across  the  street.  I 
telephoned  Mr.  McCown  and  told  him - 

Q.  (interposing)  You  had  a  conversation  with  Mr.  Mc¬ 
Cown?  A.  Yes. 

Q.  Then  returned  to  the  house?  A.  Yes,  immediately. 

Q.  How  long  would  you  say  you  were  away  ?  A.  I  crossed 
the  street,  went  directly  to  the  telephone,  had  a  very  short 
conversation,  crossed  the  street,  and  went  right  back. 
1050  It  couldn ’t  have  been  more  than  ten  minutes. 

Q.  WHhen  you  returned  did  you  see  any  liquor  in 
the  kitchen  or  on  the - 

A.  (interposing)  They  were  still  in  the  dining  room,  and 
I  sat  down  till  they  had  finished  dinner.  Then  Mrs.  Wolfe 
wanted  to  help  with  the  dishes.  We  insisted  that  she  not 
do  it,  but  she  took  some  to  the  kitchen. 

Mrs.  Boone  asked  me  to  go  in  the  living  room  with  Mrs. 
Wolfe  until  they  finished  the  dishes  and  then  they  would 
come  in,  which  I  did. 

Q.  Was  there  any  liquor  in  the  kitchen  on  that  occasion? 
A.  I  didn’t  see  any  liquor.  I  am  sure  I  would  have  seen  it 
if  it  had  been  there  in  sight. 

Q.  What  was  Mrs.  Boone’s  condition  as  to  sobriety  then? 
A.  She  was  quite  sober.  If  she  had  had  anything  to  drink 
at  all  I  could  not  tell  it. 

Q.  Wlien  was  the  last  time  that  you  ever  saw  Mrs.  Boone 
take  a  drink  of  any  kind  of  intoxicating  liquor?  A.  Mr. 
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Denit,  I  have  never  seen  Mrs.  Boone  take  but  very  few 
drinks,  and  I  don’t  know  when  the  last  time  was,  but  it  was 
previous  to  my  moving  into  her  house  in  April,  1943. 

1051  Mr.  Denit:  Cross  examine. 

Cross  Examination. 

By  Mr.  Wellford: 

Q.  Mrs.  Harper,  you  knew  Mrs.  Boone  before  you  moved 
into  her  house?  A.  Yes,  I  did. 

Q.  And  where  did  you  drink  with  her  or  see  her  take  a 
drink?  A.  Where  did  I  drink? 

Q.  Either  drink  with  her  or  see  her  take  a  drink,  prior  to 
your  living  with  her?  A.  At  one  time  I  was  in  Mrs.  Boone’s 
home,  I  believe  it  was  a  dinner  party  that  she  and  a  friend 
were  giving.  Cocktails  were  served.  I  had  one  over  there. 
I  believe  she  had  one.  I  am  not  sure.  I  remember  seeing 
her  with  a  glass  in  her  hand. 

Q.  When  was  that?  A.  It  was  around  Christmas  time,  a 
year  ago. 

A.  A  year  ago  this  last  Christmas?  A.  Yes.  That  would 
be  in  1942,  wouldn’t  it?  It  was  a  year  ago  this  past  Christ¬ 
mas. 

Q.  1942,  wouldn’t  it  be?  A.  Yes. 

Q.  When  you  were  in  New  Orleans  with  Mrs.  Boone  you 
went  to  many  cocktail  parties,  did  you  not?  A.  I 

1052  wouldn’t  say  many. 

Q.  How  many?  A.  Two,  or  maybe  three. 

Q.  And  you  drank,  didn’t  you?  A.  Not  at  all  the  parties, 
no. 

Q.  I  ask  you  if  you  drank  at  these  cocktail  parties — any 
of  them?  A.  Yes. 

Q.  Did  Mrs.  Boone  take  a  drink?  A.  She  did  not. 

Q.  Did  she  hold  a  drink  in  her  hand?  A.  I  saw  her  accept 
one  drink.  I  saw  her  put  the  glass  on  the  table  after  she 
held  it. 

Q.  That  is  the  only  time  that  you  saw  her  take  a  drink 
and  hold  it?  A.  That  is  the  only  time. 
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Q.  You  spoke  of  your  brother  going  out  with  her.  Where 
did  they  go  together,  if  you  know?  A.  I  really  don’t  know. 
Q.  Was  that  in  the  evening?  A.  Yes,  it  was. 

Q.  You  know  where  the  St.  Charles  Hotel  is,  do  you  not? 
A.  Yes. 

Q.  Did  they  go  to  the  St.  Charles  Hotel?  A.  I  was 

1053  not  with  them. 

Q.  Is  there  a  Grinwold  Hotel  in  New  Orleans?  A. 
I  never  heard  of  it. 

Q.  Maybe  I  am  mistaken.  WTiat  is  the  other  big  hotel? 
A.  The  Roosevelt. 

Q.  What?  A.  The  Roosevelt,  the  Monteleon - 

Q.  (interposing)  Are  you  talking  about  a  hotel  when 
you  say  “Roosevelt”?  A.  Oh,  yes. 

Q.  Do  you  know  where  Landrum  is,  across  the  line  from 
North  Carolina?  A.  Oh,  yes.  Landrum?  Yes. 

Q.  What  is  it?  A.  It  is  a  small  town. 

Q.  You  buy  whiskey  there,  don’t  you?  A.  I  do  not. 

Q.  You  do  not?  A.  No,  I  do  not. 

Q.  WTiere  do  you  get  your  liquor  that  you  drink  in  North 
Carolina?  A.  I  do  not  buy  liquor. 

Q.  I  didn’t  ask  you  if  you  bought  it.  A.  Will  you  repeat 
the  question. 

1054  Q.  Do  you  have  any  whiskey  at  all?  A.  In  my  pos¬ 
session?  I  do  not. 

Q.  When  was  the  last  time  you  took  a  drink  in  North 
Carolina?  A.  I  really  don’t  know. 

Q.  Couldn’t  remember?  A.  It  has  been  quite  a  while. 

Q.  You  spoke  of  December,  a  year  ago.  You  took  a  drink 
at  that  time?  A.  Yes,  I  did. 

Q.  Well,  that  was  December  of  1942.  A.  Yes. 

Q.  Let  us  come  down  to  1943.  Did  you  drink  anything 
in  1943?  A.  I  probably  had  one  or  two  drinks. 

Q.  Do  you  know  when  that  was?  A.  No.  I  am  sorry,  I  do 
not.  There  was  no  particular  reason  for  my  remembering 
these  occasions.  I  didn’t  try  to  remember  the  dates. 
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Q.  These  two  soldiers  came  to  your  house,  and  you  live 
with  Mrs.  Boone?  A.  I  do. 

Q.  What  time  in  the  morning  was  it?  A.  I  would  say  ap¬ 
proximately  9 :00  o  ’clock. 

Q.  You  hadn’t  invited  them  there,  had  you?  A.  I 

1055  did  not. 

Q.  You  went  out  with  them  in  the  car?  A.  Yes. 

Q.  You  sat  on  the  lap  of  one  of  them?  A.  Yes,  I  did. 

Q.  And  the  other  one  drove  the  car,  and  Mrs.  Boone  sat 
next  to  him?-  A.  Yes. 

Q.  WTiat  kind  of  a  car  was  it?  A.  It  was  a  Ford  Coupe. 
Q.  And  you  were  gone  30  or  40  minutes?  A.  Yes. 

Q.  And  you  came  back  and  went  to  the  jail  house?  A.  I 
think  it  is  known  as  the  town  hall. 

.  Q.  I  am  corrected.  I  understood  you  to  say  the  police 
precinct,  or  something. 

This  Elmer  Johnson — that  is  a  woman,  isn’t  it?  A.  Yes, 
it  is. 

Q.  She  was  in  the  house  when  Mrs.  Wolfe  was  there? 
A.  Yes. 

Q.  And  she  is  now  in  Illinois?  A.  As  far  as  I  know.  I 
really  don’t  know. 

Q.  How  did  you  know  she  was  in  Illinois?  A.  I  was  told 
that. 

1056  Q.  Who  told  you?  A.  It  is  general  knowledge. 

Q.  Who?  A.  It  is  general  knowledge. 

Q.  Who  told  you  that  she  was  in  Illinois?  A.  She  told 
me  that  she  was  going.  In  fact,  I  had  a  note  from  her  in 
Illinois. 

Q.  You  have  her  address  in  Illinois?  A.  No,  I  have  not. 
Q.  From  where  did  she  write  the  note?  A.  From  Illi¬ 
nois. 

Q.  From  where  in  Illinois?  A.  The  town? 

Q.  Yes.  A.  Rockford. 

Q.  And  did  Mrs.  Boone  know  where  she  was? 

A.  WTiy,  I  am  sure  that  she  did.  We  all  knew. 

Q.  Do  you  know  James  Rowe?  A.  Yes,  I  do. 
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Q.  When  you  were  sick  you  called  upon  him ?  A.  I  wasn’t 
sick.  I  have  never  had  a  physician  in  the  home  since  I 
have  been  in  Tryon. 

Q.  What  do  you  mean  by  “the  home” — Mrs.  Boone’s 
home?  A.  Yes,  or  even  before  I  moved  to  Mrs.  Boone’s. 

Q.  When  did  you. see  Dr.  Jervey?  A.  It  was  last  summer. 
I  wasn’t  sleeping  well,  and  I  didn’t  feel  well,  so  I  went  to 
Dr.  Jervey ’s  office. 

Q.  When  was  the  last  time  you  had  a  conversation  with 
Dr.  Jervey?  A.  I  really  couldn’t  say.  I  have  seen  him  on 
the  street  and  said,  “How  do  you  do?  How  are  you?” 

Q.  When  was  the  last  time  you  had  a  conversation  with 
him?  A.  I  still  can’t  say. 

Q.  Have  you  had  it  within  the  last  year?  A.  The  last 
year? 

Q.  Yes.  A.  I  was  in  his  office  less  than  a  year  ago. 
1061  Q.  Did  you  discuss  Mrs.  Boone  in  any  way?  A. 

I  did  not.  It  was  a  professional  visit. 

Q.  Does  he  know  that  you  live  with  Mrs.  Boone?  A.  He 
probably  does.  Tryon  is  a  small  town. 

Q.  There  is  a  deep  railroad  cut  right  behind  the  house 
where  you  live,  isn’t  there?  A.  Yes,  there  is. 

Q.  How  many  trains  go  by  there  a  day?  A.  I  really 
don’t  know. 

Q.  Many,  though,  isn’t  it?  A.  It  depends  on  what  you 
mean  by  “many.” 

By  the  Court : 

Q.  Is  it  on  the  main  line?  A.  Yes. 

Q.  What  railroad?  A.  The  Southern. 

Q.  Is  it  a  single  or  double  track?  A.  I  am  sorry,  I  don’t 
know. 

By  Mr.  Wellford : 

Q.  Colored  people  live  right  on  the  other  side  of  the  track, 
right  back  of  Mrs.  Boone’s  house — isn’t  that  right?  A. 
There  are  some  houses  back  there,  and  I  think  some  colored 
people  live  there. 
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1062  Q.  Can  you  answer  my  question?  A.  Yes. 

Mr.  Wellford:  That  is  all. 

Further  Cross  Examination. 

By  Mr.  Patterson: 

Q.  Mrs.  Harper,  going  back  to  the  Saturday  night  in  Sep¬ 
tember,  following  the  call  of  Williams  and  his  companion 
at  the  Service  Club,  you  say  that  you  went  to  Sunnydale 
about  9:30?  A.  I  would  say  that,  yes. 

Q.  How  long  did  you  stay  there?  A.  Probably  two  or  two 
and  a  half  hours. 

Q.  Isn’t  it  true  that  you  didn’t  get  back  home  until  1 :30? 
A.  I  think  we  were  back  home  around  12 :30. 

Q.  By  “  we  ’  ’,  you  mean  yourself  and  Mrs.  Boone  ?  A.  My¬ 
self  and  Mrs.  Boone,  yes. 

Q.  Was  there  or  was  there  not  beer  served  on  your 
table?  A.  I  had  no  beer.  Mrs.  Boone  drank  no  beer.  There 
were  a  number  of  us  in  the  party.  I  don’t  remember  if  any 
of  them  had  any  beer  or  not. 

Q.  Did  you  ever  see  any  whiskey  in  Mrs.  Boone’s  home? 

A.  Ever? 

1063  Q.  Yes.  A.  Yes,  as  I  testified  before. 

Q.  I  mean,  did  you  ever  know  Mrs.  Boone  to  keep 
a  bottle  of  whiskey,  or  more  than  one  bottle  of  whiskey  in 
her  home?  I  am  not  talking  about  serving  cocktails.  A.  I 
don’t  know  whether  she  did  before  I  lived  with  her. 

Q.  Do  you  remember  a  Mrs.  Psyche  Frederick,  who  vis¬ 
ited  her?  A.  Yes. 

Q.  Were  you  living  there  at  the  time?  A.  No.  I  don’t 
believe  I  was. 

Q.  You  weren’t  living  there  in  January,  1943?  A.  No.  I 
moved  there  the  first  of  April. 

Q.  When  did  you  see  whiskey  or  other  strong  liquor  in 
Mrs.  Boone’s  home?  A.  At  a  dinner  party,  given  at  Christ¬ 
mas.  It  was  a  year  ago. 

Q.  Is  that  the  only  time?  A.  That  is  the  only  time  I  re¬ 
member. 
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Q.  How  frequently  have  you  attended  parties  in  Tryon 
with  Mrs.  Boone  during  the  last  18  months?  A.  With  Mrs. 
Boone? 

Q.  Yes.  A.  Well,  I  have  been  out  with  her  a  number  of 
times.  I  am  sorry,  I  can’t  say  how  frequently.  I 

1064  wouldn’t  say  more  than  an  average  of,  maybe,  once 
every  30  days. 

Q.  Did  you  drink  at  those  parties?  A.  Not  at  all  of  them, 
no. 

Mr.  Patterson :  I  think  that  is  all. 

Mr.  Denit :  Just  one  other  question. 

Redirect  Examination. 

By  Mr.  Denit: 

Q.  Mrs.  Harper,  since  you  have  been  living  in  Mrs. 
Boone’s  home  what  sort  of  a  barrier  or  enclosure  is  there 
around  the  property?  A.  On  the  back  of  the  lot  there  is  a 
wire  fence. 

Q.  How  high  is  it?  A.  I  would  say  four  or  five  feet  high. 
I  don ’t  know. 

Q.  Was  that  there  when  you  first  went  to  live  with  Mrs. 
Boone?  A.  Yes,  it  was. 

Q.  Was  it  there  prior  to  that  time?  A.  It  was  there  the 
first  time  I  ever  saw  her  back  yard — the  fence  was  there. 

Q.  When  was  that?  A.  Right  after  I  went  to  Tryon,  about 
a  year  and  a  half  ago. 

Mr.  Denit :  That  is  all. 

1065  Recross  Examination. 

By  Mr.  Patterson: 

Q.  This  fence  is  just  a  fence  at  the  back  of  the  lot — is  that 
the  idea?  A.  It  doesn’t  surround  the  entire  lot. 

Mr.  Patterson :  That  is  all. 
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Further  Redirect  Examination. 

By  Mr.  Denit : 

Q.  One  more  question. 

Does  Mrs.  Boone  ever  talk  to  you  about  her  children?  A. 
Quite  frequently,  Mr.  Denit. 

Q.  What  has  been  her  attitude  in  referring  to  her  chil¬ 
dren? 

Mr.  Wellford:  I  object,  if  your  Honor  please.  Her  atti¬ 
tude  in  referring  to  them — I  don’t  know  what  he  expects  to 
elicit  from  the  witness. 

The  Court :  I  hardly  think  that  is  proper. 

Mr.  Denit:  Your  Honor  allowed  testimony  with  regard 
to  Major  Boone’s  solicitude. 

The  Court:  As  to  the  actual  care  and  solicitude  for  the 
children,  yes,  but  I  am  not  so  sure  that  mere  declarations 
of  a  party  can  serve. 

Mr.  Denit:  Both  were  admitted  with  respect  to  Major 
Boone. 

The  Court :  Well,  I  will  permit  it. 

1066  Mr.  Wellford:  If  your  Honor  please,  the  word 
* * attitude” — I  am  not  a  literate  person,  but  I  don’t 
know  what  the  question  conveys.  If  he  wants  to  ask  her 
as  to  what  she  said - 

The  Court :  Her  general  expressions  concerning  the  chil¬ 
dren — will  that  cover  it?  I  don’t  want  to  examine  the  wit¬ 
ness. 

Mr.  Denit:  I  don’t  mind  getting  help  from  whatever 
source,  if  your  Honor  please. 

Q.  Will  you  take  the  Court’s  question?  A.  Mrs.  Boone 
has  expressed  her  wish  so  many  times  to  have  her  children 
with  her.  I  have  seen  her  weep  over  the  situation,  and  talk 
of  how  she  wanted  them. 

Further  Recross  Examination. 

By  Mr.  Wellford: 

Q.  Mrs.  Harper,  did  she  ever  tell  you  why  she  didn’t  have 
the  children?  A.  I  don’t  know  that  she  has,  Mr.  Wellford. 
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Q.  She  never  mentioned  to  you  why  it  was  that  she,  the 
mother  of  these  children,  didn’t  have  them?  A.  I  don’t 
know  that  she  did. 

Q.  And  you  never  asked  her  why  it  was  that  she  didn’t 
have  them?  A.  It  has  been  discussed,  the  case,  between 
us. 

1067  Q.  With  whom?  A.  With  Mrs.  Boone,  and  in  the 
office.  I  live  with  her.  Naturally,  these  things  are 

discussed  between  the  two  of  us.  Otherwise,  I  would  not 
know  her  attitude. 

Q.  You  had  personal  knowledge  from  your  connection 
with  Mr.  McCown  as  to  all  of  the  facts  in  regard  to  why  she 
didn’t  have  the  children — isn’t  that  a  fact?  A.  I  have  the 
facts  of  the  case,  yes. 

Q.  And  when  she  cried  over  not  having  the  children,  you 
never  said  one  word  to  her  about  why  she  didn’t  have  them? 
A.  I  don’t  know  that  I  ever  did. 

Q.  Did  Mrs.  Boone  ever  discuss  with  you  the  question  of 
having  her  husband  kicked  out  of  the  army?  A.  No,  she 
did  not. 

Q.  Did  Mr.  McCown,  as  her  counsel,  discuss  that  with 
you?  A.  I  have  never  heard  anyone  say  they  wanted  Major 
Boone  kicked  out  of  the  army. 

Q.  Well,  let  us  eliminate  the  word  “ kicked,”  and  say, 
have  him  discharged  from  the  military  service  of  the  United 
States.  Did  you  ever  hear  Mr.  McCown  and  Mrs.  Boone 
sav  anvthing  about  that?  A.  I  know  the  facts  as  thev  go 
through  the  office — most  of  them — but  as  for  what  I  have 
heard  him  say,  I  don’t  remember.  I  don’t  remember 

1068  the  conversations  that  well. 

Q.  You  have  no  recollection  of  Mrs.  Boone  ever 
mentioning  the  fact  that  she  was  complaining  to  the  War 
Department  about  her  husband?  A.  T  did  never  hear  her 
say  that. 

Q.  Did  you  ever  hear  Mr.  McCown,  as  her  counsel,  say 
that?  A.  I  heard  that  the  facts  were  presented. 

Q.  To  the  War  Department?  A.  Yes. 
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Q.  By  whom?  A.  By  the  office  of  McCown  and  Aldridge. 
Q.  For  Mrs.  Boone?  A.  Yes,  representing  Mrs.  Boone, 
as  far  as  I  know. 

Q.  Complaining  against  Major  Boone?  A.  Setting  forth 
the  facts,  Mr.  Wellford. 

Q.  Complaining  against  Major  Boone?  A.  All  I  know  is, 
setting  forth  the  facts. 

By  the  Court: 

Q.  Is  that  in  writing?  A.  What  is  that,  your  Honor? 

Q.  Was  this  statement  that  you  say  was  presented  to  the 
army  officials,  in  writing?  A.  I  see  the  correspondence  in 
the  office. 

1069  Q.  Was  it  in  writing?  A.  Was  what  in  writing? 
Q.  Were  these  statements  made  to  the  army  or  the 

War  Department  in  writing?  A.  Yes. 

By  Mr.  Wellford: 

Q.  Mrs.  Harper,  I  hand  you  a  letter  which  purports  to 
be  on  the  stationery  of  McCown  and  Aldridge,  Try  on,  North 
Carolina,  dated  April  9, 1943,  addressed  to  the  Commanding 
General,  Military  District,  Washington,  Washington,  D.  C., 
re  Major  Daniel  Boone,  and  signed  by  J.  Shipman,  M.  R. 
McCown,  and  with  initials  “MPM,”  and  “GH.”  Is  that 
“GH”  your  identification  as  the  person  who  took  it.  A. 
Yes. 

Q.  I  ask  you  if  that  is  the  letter  that  you  wrote?  A.  I  am 
sorry,  Mr.  W7ellford.  I  transcribe  so  many  letters,  I  couldn ’t 
remember  any  one  particular  letter.  If  my  initials  are  on 
it,  I  am  sure  I  did. 

Q.  Will  you  look  at  it  and  see  if  they  are  ?  A.  I  see  ‘  ‘  GH  ’  ’ 
on  it. 

Q.  That  is  the  letter?  A.  That  is  my  initial,  and  I  am 
sure  I  must  have  transcribed  the  letter. 

Mr.  Wellford :  I  wish  to  offer  the  letter  in  evidence. 

1070  Mr.  Denit:  No  objection. 

Mr.  Wellford :  Mark  it  Plaintiffs’  Exhibit  U. 

•  ••••••••• 
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Testimony  of  Mrs.  Martha  Lightner  Boone 

1075  Mrs.  Martha  Lightner  Boone. 

By  Mr.  Denit: 

Q.  Mrs.  Boone,  do  you  recall  an  incident  when  you 

1076  met  Mrs.  Sieweke  on  the  bus?  A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  exactly  what  conversa¬ 
tion  occurred  between  you  and  Mrs.  Sievreke  on  that  occa¬ 
sion?  A.  I  boarded  the  bus  in  front  of  Major  Boone’s 
home.  Mrs.  Sieweke  boarded  it  at  the  same  time.  Mrs. 
Sieweke  sat  beside  me  on  the  bus  and  told  me  that  she  did 
not  know  her  way  about  that  part  of  Washington,  asked 
me  if  I  would  direct  her  in  changing  buses  to  get  down 
town.  I  said  I  would. 

She  then  told  me  that  she  was  lonely  in  Washington,  that 
she  had  few  acquaintances  here,  and  that  she  particularly 
wished  she  could  play  bridge.  I  said  that  I  had  a  brother 
who  was  a  well-known  bridge  player.  She  asked  me  his 
name.  I  told  her  his  name.  Theodore  Lightner.  She  told 
me  that  she  had  either  played  bridge  with  him  or  watched 
him  play  bridge  once  at  a  bridge  club  in  New  York  City. 

She  asked  me  if  my  name  was  Lightner.  I  said  no,  that 
that  was  my  maiden  name.  She  asked  me  what  my  full 
name  was.  I  said  Martha  Boone. 

Shortly  after  we  left  the  Boone  home,  after  she  had  asked 
me  if  she  could  ride  down  town  with  me,  she  remarked  that 
they  were  very  cute  children  she  saw  me  going  to  the 
house  with.  I  said  “Yes,  they  are  my  children.”  She  said, 
“Who  is  that  lady  with  the  children?”  I  said  “That  is 
the  lady  that  is  taking  care  of  the  children.” 

That  is  all  the  specific  conversation  that  I  can  re- 

1077  call.  There  was  also  general  conversation. 

Q.  During  the  time  that  you  were  riding  with  her 
on  the  bus,  did  you  mention  anything  about  Doctor  Jervey? 

A.  No,  sir. 
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Q.  Did  you  mention  anything  about  desiring  to  return  to 
Tryon  because  Doctor  Jervey  was  there?  A.  No,  sir. 

Q.  Did  you  tell  her  about  any  episode  between  you  and 
Doctor  Jervey?  A.  No,  I  did  not. 

Q.  Did  you  mention  your  husband’s  name  to  her?  A. 
Not  by  name. 

Q.  Did  you  tell  her  anything  about  intending  to  get  pos¬ 
session  of  the  children  from  your  husband?  A.  No. 

Q.  Did  you  mention  any  proceeding  pending  or  to  be 
filed  between  you  and  your  husband  regarding  the  chil¬ 
dren?  A.  No,  I  did  not. 

Q.  You  heard  Mrs.  Sieweke  testify?  A.  Yes. 

Q.  Is  it  a  fact  or  not  that  you  told  her,  in  profane  lan¬ 
guage,  anything  concerning  your  husband?  A.  That  is  an 
untruth. 

Q.  Where  did  you  leave  Mrs.  Sieweke  that  day?  A.  I 
got  off  the  bus  at  14th  and  Eye  Street. 

1078  Q.  Was  she  still  on  the  bus  when  you  got  off?  A. 
Yes. 

Q.  When  did  you  next  see  her?  A.  Mother’s'  Day,  of 
the  same  year. 

Q.  Where  did  you  see  her?  A.  At  Sholl’s  Cafeteria,  on 
Connecticut  Aveaue. 

Q.  Will  you  tell  us  how  you  saw  her  there,  and  what  hap¬ 
pened  after  you  saw  her?  A.  I  entered  Sholl’s  Cafeteria 
about  1 :15  with  the  children.  She  was  standing  in  the  line 
right  in  front  of  me.  She  turned  to  me  and  said,  “What  a 
surprise  to  see  you  here!”  I  said  “Hello.”  She  said  that 
she  had  been  all  morning  at  the  hospital,  with  either  a  sick 
son  or  sick  husband — I  do  not  know  which  it  was.  She  said 
she  was  alone,  would  like  to  have  lunch  with  me.  I  said 
that  would  be  all  right. 

Did  you  invite  her  over  to  your  table?  A.  No.  She 
asked  to  come. 

Q.  You  heard  some  testimony  from  Mrs.  Sieweke  about 

a  soldier  and  sailor  being  in  the  restaurant  at  that  time? 

©  * 

A.  Yes. 


364 


Q.  What  is  the  fact,  at  that  time?  A.  There  was  neither 
a  soldier  nor  a  sailor  present  in  my  sight. 

Q.  Did  you  send  either  the  little  boy  or  girl  to 

1079  speak  to  the  soldier  or  sailor?  A.  No.  There  was 
not  any  soldier  or  sailor  within  sight. 

Q.  Did  you  ask  the  little  girl  to  sing  in  the  restaurant  for 
them?  .  A.  No. 

Q.  On  that  occasion,  did  you  talk  to  Mrs.  Sieweke  about 
Major  Boone?  A.  No. 

Q.  Did  she  leave  the  restaurant  with  you?  A.  She  did. 

Q.  How  long  did  she  remain  in  your  company?  A.  About 
three-quarters  of  an  hour. 

Q.  Where  did  you  go?  A.  She  asked  if  she  could  walk 
down  the  street  with  us,  asked  where  I  was  going.  I  told 
her  I  was  going  back  to  my  hotel.  She  said  could  she  come 
along?  I  said  “Yes,  you  can/ ’  She  walked  back  to  the 
hotel  with  me.  She  went  up  to  my  room,  and  asked  if  she 
could  go  up  with  me.  We  stayed  about  10  minutes.  I 
asked  her  if  she  would  be  willing  to  take  some  snapshots 
of  me  with  the  children  after  that  in  the  park  in  front  of 
the  hotel - 

Q.  Ah - 

Mr.  Wellford:  Let  her  finish  her  answer. 

A.  She  said  she  would.  Mrs.  Sieweke  and  I  and  the  two 
children  went  into  the  park.  She  took  the  snapshots 

1080  with  my  camera. 

Q.  While  you  were  in  your  room  there  at  the  hotel, 
did  you  consume  any  intoxicating  liquor?  A.  No. 

Q.  Did  you  consume  any  liquor  at  all?  A.  No. 

Q.  After  she  took  the  snapshots  with  your  camera,  what 
happened?  A.  We  walked  on  down  to  one  of  the  theaters. 

Q.  Did  she  go  with  you?  A.  She  walked  as  far  as  the 
theater  with  me  and  left  me  there. 

Q.  And  then  you  went  in  the  theater  with  the  children? 
A.  I  did. 

Q.  Did  you  see  any  more  of  her  that  day?  A.  No. 

Q.  On  that  occasion,  did  you  invite  Mrs.  Sieweke  to  come 
to  Tryon  to  visit  you?  A.  No. 
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Q.  Did  you  on  the  prior  occasion?  A.  No. 

Q.  When  did  you  next  see  Mrs.  Sieweke?  A.  In  Tryon. 
Q.  Had  she  come  there  on  your  invitation?  A.  No. 

1081  Q.  Under  what  circumstances  and  where  did  you 
see  her  in  that  town?  A.  She  telephoned  me  from 

our  drugstore,  told  me  her  son  was  there  ill,  needed  moun¬ 
tain  air,  asked  me  if  I  would  be  willing  to  assist  her  in  find¬ 
ing  a  place  to  live  in  Tryon.  I  told  her  I  would,  and  I  came 
down  to  the  drugstore,  picked  her  up  in  my  car,  and  took 
her  to  my  home. 

Q.  When,  when  you  picked  her  up  in  your  car,  had  you 
been  drinking?  A.  No. 

Q.  When  you  got  to  your  home,  did  you  drink  any  liquor? 
A.  Nothing  of  an  intoxicating  nature.  I  drank  Coca  Cola. 
Q.  How  long  did  that  visit  last?  A.  About  three  hours. 
Q.  Was  any  liquor  consumed  by  anybody  in  the  house  on 
that  occasion?  A.  Mrs.  Sieweke  had  a  bottle  of  beer. 

Q.  Is  that  the  only  liquor  that  was  consumed?  A.  Yes. 
Q.  That  visit  lasted  for  about  three  hours,  you  say?  A. 
Yes. 

Q.  During  that  time,  did  you  talk  to  her  about  your  dif¬ 
ficulties  concerning  the  children  and  Major  Boone  i 

1082  A.  No. 

Q.  Or  Doctor  Jervey?  A.  No. 

Q.  Did  she  leave  the  house  by  herself,  or  did  you  go  with 
lire?  A.  I  drove  her  to  the  bus  station. 

Q.  You  heard  her  testimony,  that  you  were  substantially 
intoxicated - A.  Yes. 

Q.  (resumed)  — in  driving  down  to  the  bus  station?  A. 
I  did. 

Q.  What  is  the  fact  about  that?  A.  I  was  absolutely 
sober. 

Q.  Did  you  run  off  the  curb  or  off  the  road  in  any  way? 
A.  There  is  no  curb  at  the  bus  station. 

Mr.  Wellford:  I  move  that  that  be  stricken  out. 

Mr.  Denit :  You  can  tell  us  whether  you  did. 

A.  No. 
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Q.  You  say  there  is  no  curb  at  the  bus  station?  A.  There 
is  no  curb  at  the  bus  station. 

Q.  Is  that  the  last  you  saw  of  Mrs.  Sieweke?  A.  Yes. 

Q.  You  heard  her  testimony  that  she  called  you  on  the 
telephone  and  you  used  certain  profane  language  concern¬ 
ing  Major  Boone.  What  is  the  fact  about  that?  A.  I 
never  telephoned  her. 

1083  Q.  Did  she  telephone  you?  A.  Not  from  Wash¬ 
ington. 

Q.  From  any  place?  A.  Yes.  She  telephoned  me  from 
Spartanburg. 

Q.  On  that  occasion  did  you  use  any  profane  language 
or  any  other  language  concerning  Major  Boone?  A.  I  did 
not  use  profane  language. 

Q.  What  language,  if  any,  did  you  use  concerning  Major 
Boone?  A.  I  said,  “Mrs.  Sieweke,  I  do  not  hate  you  be¬ 
cause  I  do  not  hate  any  of  my  enemies,  but  it  is  my  opinion 
that  you  are  a  detective  employed  by  my  husband  and  my 
lawyer  has  advised  me  never  to  speak  to  you  again.” 

Q.  Is  that  the  last  time  you  ever  had  any  conversation 
with  her?  A.  Yes. 

Q.  How  long  after  this  visit  at  your  home  in  Tryon  was 
that?  A.  The  next  day. 

Q.  You  heard  Mrs.  Sieweke  testify  that  you  called  her 
on  the  long  distance  phone  and  talked  with  her?  A.  I  did. 

Q.  Wliat  is  the  fact  about  that?  Did  you  or  did  you  not 
call  her?  A.  I  did  not  call  her. 

1084  Q.  After  this  telephone  conversation,  did  you  ever 
see  Mrs.  Sieweke  again?  A.  Never. 

Q.  Until  the  time  you  saw  her  on  the  witness  stand  here? 
A.  Yes. 

Q.  Now,  tell  us  when  and  where  you  first  saw  Mrs.  Lu¬ 
cille  Wolfe?  A.  On  a  bus,  quite  far  out  on  16th  Street. 

Q.  Did  you  engage  in  a  conversation  with  her,  and  under 
what  circumstances?  A.  She  engaged  in  a  conversation 
with  me,  by  asking  me  if  I  would  help  her  get  in  town, 
change  buses. 
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Q.  Did  she  introduce  herself  to  you?  A.  In  the  course 
of  the  conversation  she  told  me  her  name. 

Q.  Did  she  say  what  business  she  was  engaged  in?  A. 
She  told  me  that  she  was  engaged  in  the  beautician  busi¬ 
ness,  that  she  was  connected  with  some  beauty  salon  in 
Washington,  or  massage  salon,  suggested  I  might  come 
there,  told  me  her  name  was  Mrs.  Wolfe,  and  to  ask  for  her 
if  I  did. 

Q.  Is  that  all  the  conversation  you  had  with  her?  A. 
Substantially. 

Q.  During  the  ride  downtown  in  the  bus,  did  you 

1085  refer  to  Doctor  Jervey?  A.  No. 

Q.  Or  your  husband,  Major  Boone?  A.  I  did  not. 
Q.  Or  to  your  efforts  to  obtain  custody  of  the  children? 
A.  I  did  not  mention  any  children. 

Q.  Did  you  use  any  profane  language  in  her  company? 
A.  No. 

Q.  Where  did  you  separate  from  Mrs.  Wolfe?  A.  Mrs. 
Wolfe  got  off  the  bus  before  I  did.  I  do  not  know  the 
street  corner. 

Q.  Did  you  go  with  Mrs.  Wolfe  on  that  day  to  Garvin’s 
restaurant  on  14th  Street?  A.  No. 

Q.  Did  you  have  any  drinks  of  whiskey  with  Mrs.  Wolfe? 
A.  No. 

Q.  At  any  place?  A.  No. 

Q.  When  did  you  next  see  Mrs.  Wolfe?  A.  In  Tryon. 

Q.  Was  that  approximately  February,  1943?  A.  Yes. 
Q.  Tell  us  the  circumstances,  when  you  saw  her  and  what 
transpired.  A.  She  came  to  my  home  one  evening,  about 
dinner  time.  The  colored  laundress  admitted  her. 

1086  The  laundress  came  to  the  kitchen  and  told  me  that 
there  was  some  one  in  my  living  room  who  wished  to 

see  me,  who  would  not  leave  her  name,  seemed  to  wish  to 
surprise  me. 

I  went  into  the  living  room.  I  did  not  remember  Mrs. 
Wolfe.  She  told  me  that  she  was  a  Mrs.  Wolfe,  that  I  had 
met  on  a  bus  in  Washington.  I  told  her  to  wait  a  minute. 
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I  went  back  to  the  kitchen,  told  my  friends,  Mrs.  Georgia 
Harper  and  Mrs.  Elmer  Johnson,  that  there  was  a  person 
in  my  living  room  that  I  believed  was  a  detective.  I  asked 
them  not  to  leave  me  alone  with  her. 

Q.  Now,  when  Mrs.  Wolfe  arrived  at  the  house,  were 
you  engaged  in  drinking  any  liquor  with  anybody!  A.  No. 

Q.  Or  were  you  drinking  yourself?  A.  No,  sir. 

Q.  Was  there  any  liquor  on  the  kitchen  table?  A.  There 
was  not. 

'  Q.  Was  there  any  liquor  on  the  draining  board  at  the 
sink?  A.  No. 

Q.  How  long  did  Mrs.  Wolfe  remain  in  the  house?  A. 
About  two  or  two  and  a  half  hours. 

Q.  During  the  time  that  she  was  there,  who  else  was  in 
the  house  with  you?  A.  Mrs.  Elmer  Johnson  was  in 
1087  the  house  all  the  time.  Mrs.  Georgia  Harper  was  in 
the  house  all  but  about  10  minutes. 

Q.  Was  Mrs.  Harper  with  you  during  the  time  you  were 
talking  with  Mrs.  Wolfe?  A.  Yes. 

Q.  Where  did  the  conversation  principally  take  place?  A. 
In  the  living  room  and  the  dining  room. 

Q.  All  three  ladies  were  together  at  the  time?  A.  Mrs. 
Harper  and  I  were  with  Mrs.  Wolfe  in  the  living  room,  and 
Mrs.  Johnson  and  Mrs.  Harper  and  I  were  with  Mrs.  Wolfe 
in  the  dining  room  except  for  the  time  Mrs.  Harper  left. 

Q.  What,  if  anything,  did  Mrs.  Wolfe  tell  you  was  the 
reason  for  her  visit  to  Tryon?  A.  She  told  me  that  she 
had  come  to  Tryon  as  a  representative  of  a  chain  of  dress 
shops,  that  she  was,  sent  there  to  consider  the  possibility 
of  opening  a  shop  in  Tryon  or  some  of  the  neighboring 
towns.  She  told  me  that  she  was  looking  for  a  place  to 
board,  that  she  happened  to  hear  my  name  mentioned  in  the 
drugstore,  and  that  then  she  remembered  having  met  me 
on  a  bus,  and  remembered  that  I  told  her  my  name,  which 
I  had  not  done.  She  came  to  my  house,  she  said,  to  try  to 
find  a  place  to  board. 

Q.  During  the  course  of  her  visit,  did  you  use  any  pro¬ 
fane  language  of  any  kind?  A.  No. 
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Q.  Respecting  your  husband  or  anybody  else? 

1088  A.  No. 

Q.  Did  you  talk  to  her  about  your  husband?  A.  No. 
Q.  Or  your  children?  A.  No. 

Q.  Or  Doctor  Jervey?  A.  No. 

Q.  Under  what  circumstances  did  she  leave  your  house? 
A.  She  finally  left  of  her  own  accord. 

Q.  Did  you  undertake  to  prolong  the  visit  with  her  by 
offering  her  any  hospitality?  A.  I  asked  her  if  she  was 
hungry  when  we  had  dinner,  offering  her  dinner.  Other 
than  that,  I  offered  her  no  hospitality. 

Q.  When  Mrs.  Harper  returned  from  leaving  the  house 
— you  say  for  a  space  of  not  in  excess  of  10  minutes — did 
you  engage  in  any  conversation  with  Mrs.  Harper?  A.  Not 
while  Mrs.  Wolfe  was  there. 

Q.  After  that,  did  you  ever  see  Mrs.  Wolfe  again? 
A.  No. 

Q.  Now,  do  you  recall  being  at  the  U.S.O.  Club  in  Tryon 
in  September  of  1943?  A.  Yes. 

Q.  What  were  you  doing  there?  A.  I  was  acting  as 
hostess. 

1089  Q.  Do  you  recall  the  visit  of  a  man  in  uniform  by 
the  name  of  Williams?  A.  I  do. 

Q.  Tell  his  Honor  just  what  transpired,  how  you  met 
Williams  and  what  was  said  between  the  two  of  vou?  A. 

w 

I  came  up  to  the  Club  about  5 :15 — I  was  late  that  afternoon 
— and  Private  Williams  and  another  soldier  and  a  civilian 
were  up  there.  The  room  was  open.  I  asked  them  their 
names.  They  told  me.  I  asked  them  where  their  homes 
were,  and  Private  Williams  said  he  came  from  Detroit.  I 
said  I  came  from  Detroit,  that  my  family  came  from  De¬ 
troit.  He  asked  me  their  name.  I  told  him  that  my  family 
name  was  Lightner.  He  asked  me  if  he  were  a  lawyer,  and 
I  said  he  was.  He  told  me  that  his  father  had  once  em¬ 
ployed  a  lawyer  in  Detroit  by  that  name.  He  thought  it 
must  be  the  same  one. 
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Q.  Is  that  all  you  recall  of  the  conversation?  A.  That  is 
all  I  recall  of  any  conversation  directly  between  myself 
and  the  soldiers. 

Q.  What  function  were  you  supposed  to  serve  at  the  Club 
that  afternoon?  A.  I  was  supposed  to  speak  to  any  one 
who  might  come  in,  offer  them  the  hospitality  of  the  town 
or,  if  they  had  no  place  to  stay,  to  help  them  find  lodgings 
for  the  night. 

Q.  When  you  talked  to  Williams,  had  you  had  a  drink? 
A.  No,  I  had  not. 

1090  Q.  Now,  you  heard  the  deposition  of  Williams 
read,  in  which  he  stated  in  substance  that  you  invited 
him  to  your  home  at  approximately  1:30  in  the  morning? 
A.  I  heard  it. 

Q.  What  is  the  fact  about  that?  A.  I  did  not  ask  him 
to  come  to  my  home. 

Q.  Did  you  ask  him  to  come  to  your  home  at  any  time? 
A.  I  did  not. 

Q.  Howt  long  did  you  remain  at  the  Club  that  afternoon  ? 
A.  Almost  two  hours. 

Q.  WTio  was  with  you  at  the  Club  that  afternoon?  A. 
Mrs.  Harper,  Louise  Hilton,  David  Cromer,  and  several 
other  people — I  don’t  remember  all  who  came  and  went. 

Q.  WTien  you  left  the  Club,  did  you  go  alone?  A.  No. 

Q.  Whom  did  you  go  with?  A.  Mrs.  Harper. 

Q.  WLere  did  you  go?  A.  WTe  went  to  the  home  of  a 
Mrs.  Holmes  to  get  some  flowers  for  the  church,  took  them 
to  the  church  and  I  put  them  on  the  altar. 

Q.  How  long  did  that  episode  take?  A.  To  the  church? 
Q.  Yes.  A.  About  15  minutes. 

•  •  •  •  •  •  •  • 

1092  Q.  After  that,  what  did  you  do?  A.  Mrs.  Harper 
and  I  went  home  and  had  our  supper. 

Q.  Then  after  that  what  did  you  do  ?  A.  About  half  past 
9  we  went  to  Sunny  Dale  with  some  friends. 

Q.  Were  you  in  the  company  of  Mrs.  Harper  and  those 
friends  all  evening  long?  A.  I  was. 
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Q.  What  time,  approximately,  did  you  get  home?  A. 
Sometime  between  11  and  12. 

Q.  Now,  was  there  some  note  put  on  that  door  or  at  the 
vicinity  of  the  door  of  your  house?  A.  There  was. 

Q.  Who  put  it  there?  A.  The  only  man  who  was  in  our 
party  that  evening,  Deale  French. 

Q.  Do  you  know  to  whom  that  note  was  directed?  A. 
I  do. 

Q.  To  whom?  A.  A  girl  by  the  name  of  Louise  Harney. 
Q.  Did  you  undertake  to  leave  any  message  for  Williams 
and  his  companions?  A.  No. 

Q.  Did  you  ever  tell  Williams  that  you  were  going  to 
New  Orleans  and  you  would  like  to  have  him  drive 

1093  you  down  there?  A.  No. 

Q.  I  understand  that  Williams  and  his  companion 
came  to  your  home  on  Sunday  morning.  A.  They  did. 

Q.  Tell  his  Honor  just  what  occurred  on  that  occasion. 
A.  Private  Williams  and  his  companion  came  to  my  house 
about  9  or  9 :30  Sunday  morning  following  the  Saturday  I 
had  seen  them  at  the  U.S.O.  Club.  They  knocked  at  the 
door.  I  answered  the  door.  Private  Williams  said  that 
he  overheard  a  conversation  between  Mrs.  Harper  and  my¬ 
self  at  the  U.S.O.  room  in  which  I  had  stated  I  might  sell 
my  automobile,  and  he  and  his  friend  had  returned  to 
Tryon  to  see  if  I  might  consider  selling  it  to  them. 

I  invited  them  to  come  in,  asked  Mrs.  Harper  to  come 
downstairs - 

Q.  How  were  you  clad?  A.  I  was  in  a  quilted  housecoat. 
Q.  Any  part  of  your  body  exposed?  A.  No. 

Q.  Were  you  in  your  bare  feet?  A.  No.  Bedroom  slip¬ 
pers  on. 

Q.  When  you  met  these  men  at  the  door  of  your  house, 
did  you  make  any  exclamation  in  any  profane  language 
about  people  disturbing  you  at  that  hour  of  the  morning? 
A.  No. 

1094  Q.  After  you  had  invited  these  men  in,  as  you  tes¬ 
tified,  what  did  you  do  ?  A.  I  asked  them  to  sit  down, 
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asked  them  how  they  liked  Tryon.  They  told  me  that  they 
had  lost  their  companion  of  the  evening  before,  the  ci¬ 
vilian — 

Mr.  Wellford:  I  object. 

The  Court :  Objection  overruled. 

A.  That,  besides  being  in  Tryon  to  discuss  the  sale  of 
my  car  with  me,  they  had  also  been  rather  worried  about 
their  friend  of  the  previous  evening  and  had  returned  to 
Tryon  from  Spartanburg  to  search  for  him. 

Q.  Is  that  all  you  recall  of  the  conversation?  A.  I  re¬ 
call  that  I  asked  them  if  he  was  a  very  good  friend  of 
theirs,  and  I  told  them  that  he  did  not  seem  to  be  very  sober 
the  night  before. 

Q.  Did  you  tell  Williams  or  anybody  else  that  morning 
that  you  had  a  hangover?  A.  No. 

Q.  Was  there  a  bottle  of  rum  in  the  house  on  that  morn¬ 
ing?  A.  No. 

Q.  Did  you  drink  any  intoxicating  liquor,  rum  or  other¬ 
wise,  in  the  presence  of  these  men?  A.  No,  I  did  not. 

Q.  Now,  was  there  some  arrangement  made  to  in- 
1095  spect  your  car?  A.  Yes. 

Q.  Tell  us  what  that  was.  A.  Private  Williams 
asked  if  he  could  try  the  motor  by  taking  a  short  drive  in 
the  car.  I  told  him  yes.  The  four  of  us,  Mrs.  Harper,  his 
companion  and  Private  Williams  and  myself  drove  in  my 
car  up  to  my  father’s  home,  where  we  walked  around  the 
grounds,  and  drove  back  to  my  home. 

Q.  How  were  you  dressed  on  that  occasion?  A.  I  had 
on  a  cotton  dress.  » 

Q.  Fully  clothed?  A.  Yes. 

Q.  What  kind  of  attire  do  you  wear,  Mrs.  Boone,  when 
you  visit  in  the  downtown  section  of  Tryon?  A.  I  wear 
the  same  type  of  attire  any  other  girl  wears. 

Mr.  Wellford :  I  object. 

A.  I  wear  dresses ;  sometimes  I  wear  slacks. 
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By  Mr.  Denit: 

Q.  Are  they  slacks  that  cover  your  entire  limbs,  or  are 
they  cut  short?  A.  They  are  long. 

Q.  Did  you  on  the  occasion  when  you  and  Williams  and 
his  companion  and  Mrs.  Harper  went  out  to  your  father’s 
home  wear  shorts?  A.  No. 

1096  Q.  How  long  did  this  visit  of  Williams  for  the  al¬ 
leged  purpose  of  buying  your  automobile  take  place? 

A.  How  long  did  the  visit  last? 

Q.  Yes.  A.  Between  an  hour  and  an  hour  and  a  half. 

Q.  Did  you  return  from  your  father’s  home  to  your 
home?  A.  Yes. 

Q.  What  happened  then  so  far  as  these  men  were  con¬ 
cerned?  A.  Private  Williams  again  remarked  that  he 
would  like  to  locate  the  civilian  with  whom  they  had  been 
at  the  U.S.O.  Club  the  previous  evening,  asked  if  vre  would 
be  willing  to  accompany  them  downtown  in  a  search  for 
him.  We  got  in  Private  Williams  car,  and  the  four  of  us 
drove  downtown.  We  tried  to  find  a  policeman;  there  was 
none  around.  We  drove  up  a  little  distance  from  the  town 
hall,  which  is  also  the  jail.  Private  Williams  went  in. 
When  he  came  out  he  told  us  that  their  companion  had 
spent  the  night  there.  We  drove  back  to  my  house.  The 
two  soldiers  left  me  and  Mrs.  Harper  at  my  house. 

Q.  What  time  of  day  was  that?  A.  About  20  minutes 
before  11. 

Q.  Then  what  did  you  and  Mrs.  Harper  do?  A.  I  do  not 
know  what  Mrs.  Harper  did. 

1097  Q.  What  did  you  do?  A.  I  dressed  very  quickly 
and  went  to  church. 

Q.  Is  that  the  church  you  customarily  attend?  A.  Yes. 
Q.  Did  you  have  any  service  to  perform  at  the  church? 
A.  Yes. 

Q.  What  was  it?  A.  I  sang  in  the  choir. 

Q.  From  that  time  forward,  did  you  ever  see  anything 
more  of  Williams?  A.  No. 

Q.  Or  of  his  soldier  companion?  A.  No. 
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Q.  Or  his  civilian  companion?  A.  No. 

Q.  Did  you  ever  have  any  contact  with  either  Williams 
or  his  soldier  companion  or  his  civilian  companion  after 
that?  A.  Yes. 

Q.  When?  A.  Twice  when  Mrs.  Harper  and  I  were  in 
New  Orleans,  Private  Williams  telephoned  the  apartment 
where  we  were  staying. 

Q.  Do  you  know  how  he  ascertained  your  location  in  New 
Orleans?  A.  I  do  not  know”. 

1098  Q.  Did  you  talk  to  him  on  either  occasion?  A.  No. 
Q.  Do  you  know  who  did  talk  to  him?  A.  Yes. 

Q.  Who?  A.  The  first  time  he  telephoned,  Mrs.  Harper 
spoke  to  him. 

Mr.  Wellford:  I  object,  if  your  Honor  please.  She 
would  not  know  who  had  telephoned. 

Mr.  Denit:  I  am  not  going  to  try  to  bring  out  the  con¬ 
versation. 

Mr.  Wellford:  How  would  she  know  who  she  was  talk¬ 
ing  to? 

Mr.  Denit:  Your  witness  said  he  did  telephone. 

Mr.  Wellford:  What  of  it? 

Mr.  Denit:  I  want  to  show  the  Court  that  he  did  not 
speak  to  this  lady. 

The  Court:  She  said  she  did  not.  I  think  that  is  about 
as  far  as  you  should  go,  Mr.  Denit. 

Mr.  Denit:  All  right. 

Q.  Now,  Mrs.  Boone,  how  have  you  employed  your  time 
in  Try  on?  Since  Judge  Bailey’s  decision  in  the  habeas 
corpus  case,  I  refer  to — what  have  been  your  activities? 
A.  I  have  taught  Red  Cross  first-aid.  I  work  in  our  Red 
Cross  sewing  room;  I  work  in  our  ration  board.  I  have 
been  corresponding  secretary  for  our  Home  Friendly 

1099  Club.  I  have  been  secretary  of  our  Garden  Club.  I 
have  been  a  member  of  the  Lanier  Club.  I  have 

done  considerable  work  with  the  Girl  Scouts.  I  have  taught 
in  our  church  and  Sunday-school,  in  the  primary  depart¬ 
ment.  I  have  played  the  piano  for  our  church  and  Sunday- 
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school.  I  sang  in  the  choir.  I  have  taken  an  active  part 
in  the  work  of  our  Guild.  I  planned  and  grew  a  garden. 

I  guess  that  is  all. 

Q.  How  much  of  your  time  each  day  was  devoted  to 
these  activities?  A.  Well,  I  could  not  say  exactly.  I  keep 
my  days  very  full  with  things  I  hope  are  of  use  to  the  town. 

Q.  How  much  time  have  you  spent  with  children?  A. 
Quite  a  bit  of  time. 

Mr.  Wellford:  I  think  that  Mr.  Denit  should  not  lead  the 
witness  now.  He  should  try  to  properly  confine  his  ques¬ 
tions  and  not  beg  an  answer,  and  should  not  lead  the  wit¬ 
ness. 

The  Court:  The  question  was  in  a  leading  form.  I  do 
not  know  that  she  mentioned  the  fact  that  she  had  been 
spending  time  with  children. 

Mr.  Denit:  She  did,  in  the  primary  department  of  the 
Sunday-school. 

The  Court :  I  understood  that,  but  I  thought  your  ques¬ 
tion  implied  that  she  had  spent  considerable  time  w’ith  the 
children. 

1100  Bv  Mr.  Denit: 

Q.  Have  you  spent  any  other  time  with  the  children? 

The  Court :  I  thought  that  your  question — it  is  all  right 
to  direct  attention  to  a  particular  subject  matter,  if  you 
will  avoid  the  leading  character  of  the  question. 

Mr.  Denit :  I  was  not  aware  that  they  were  leading. 

Mr.  Wellford:  The  damage  is  done  after  the  witness  is 
told. 

The  Court:  I  think,  on  the  whole,  they  have  been  very 
fair. 

By  Mr.  Denit : 

Q.  How  much,  if  any,  time  have  you  spent  with  children, 
Mrs.  Boone?  A.  I  have  spent  a  considerable  amount  of 
time  with  the  Girl  Scouts.  I  have  instructed  them  in  knit¬ 
ting  ;  I  have  taken  them  on  hikes.  I  have  helped  them  pre- 
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pare  for  their  little  bazaar.  I  have  also  taken  care  of  the 
children  of  some  of  my  friends. 

Q.  Who  are  they?  A.  Particularly  Mrs.  Swan,  whose 
little  girl  is  almost  two  years  old,  and  when  she  wishes  to 
go  out  during  the  day  or  the  evening,  I  am  always  happy 
to  take  care  of  her  little  girl  for  her. 

Q.  Now,  reference  has  been  made  to  the  fact  that  you 
have  not  visited  your  children  here  in  Washington 

1101  since  November  of  1942.  Will  you  tell  us  why?  A. 
Yes.  I  did  not  visit  my  children  for  well  over  a  year 

on  specific  orders  of  counsel,  and  my  lawyers  have  felt 
that  I  absolutely  must  not  in  any  way  give  him  an  oppor¬ 
tunity  for  any  misconstructions  to  be  placed  upon  me.  I 

have  begged  my  counsel  repeatedly - 

Mr.  Wellford:  I  object  to  her  making  a  voluntary  state¬ 
ment.  She  has  answered  the  question. 

By  Mr.  Denit : 

Q.  To  what  extent  have  your  movements  and  activities 
been  under  observation,  so  far  as  you  know,  by  paid  in¬ 
vestigators?  A.  To  a  very  great  extent. 

Q.  EveninTryon?  A.  Yes. 

Q.  Now,  Mrs.  Boone,  do  you  still  have  the  same  house 
you  owned  when  Judge  Bailey  entered  his  order  in  the 
habeas  corpus  case?  A.  I  do. 

Q.  WTiat  if  any  additional  investment  have  you  made  in 
the  house  since  Judge  Bailey’s  decision?  A.  I  have  paid 
$1500  more  on  my  home  since  Judge  Bailey’s  decision. 

Q.  From  what  source  have  you  made  those  payments? 
A.  One  thousand  dollars  was  from  an  investment  in 

1102  Gillette  Estates  which  was  returned  to  me,  and  $500 
from  five  shares  of  Florida  Light  and  Pow’er  which 

were  called. 

Q.  Is  your  income  now  substantially  the  same  as  it  was 
when  Judge  Bailey  decided  the  habeas  corpus  case?  A. 
Yes. 

Mr.  Wellford:  I  object  to  that  question,  because  I  called 
upon  this  witness  and  her  counsel  to  produce  copies,  at  our 
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expense,  of  her  income  tax  returns  for  the  years  1939,  1940, 
1941  and  1942,  and  she  has  refused  to  do  it. 

The  Court:  Well,  I  do  not  think  that  that  would  make 
the  evidence  inadmissible.  It  might  have  some  bearing  on 
its  weight. 

Mr.  Wellford:  Very  well. 

The  Court  (to  the  witness):  What  was  your  answer? 
Substantially  the  same  as  it  was? 

The  Witness:  Yes. 

The  Court:  How  much  is  that? 

The  Witness:  Yearly  income? 

The  Court:  I  think  you  said - 

The  Witness :  About  two  thousand  dollars  a  year. 

The  Court:  What  debts  do  you  owe,  if  I  may  ask? 

The  Witness:  None  but  the  remainder  on  my  house.  • 

The  Court:  Do  you  have  current  debts,  in  the  way  of 
merchants’  bills  and  things  like  that? 

The  Witness:  No.  I  pay  all  my  debts  every  month. 

1103  By  Mr.  Denit: 

Q.  Are  there  the  same  school  facilities  in  Tryon  now  as 
when  Judge  Bailey  decided  the  habeas  corpus  case?  A.  Yes. 

Mr.  Wellford:  I  object.  I  do  not  think  that  that  is  a 
proper  question  to  put.  The  Court  of  Appeals  has  said  that 
habeas  corpus  is  never  res  adjudicata.  If  she  wants  to 
testify  to  something,  very  well. 

The  Court :  I  understand  that.  I  would  not  assume  that 
there  were  any  great  changes  in  Tryon  in  the  course  of  two 
years. 

Mr.  Denit:  I  simply  wanted  to  meet  the  question  of 
change  of  circumstances,  and  that  would  be  an  element  in  it. 

The  Court :  It  has  not  been  contended  that  there  has  been 
any  important  change  in  Tryon  in  the  last  few  years. 

By  Mr.  Denit: 

Q.  Now,  Mrs.  Boone,  I  neglected  to  ask  you  one  thing 
I  meant  to  ask  before.  Do  you  recall  meeting  a  Mrs.  Fred¬ 
erick  or  Fredericks  in  Tryon?  A.  Yes. 
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Q.  Tell  us  the  circumstances  under  which  you  met  her, 
and  approximately  when?  A.  I  first  met  her  in  person  at 
a  Red  Cross  work  room.  I  met  her  by  telephone  the  night 
before. 

Mr.  Wellford:  Would  you  mind  giving  the  dates? 

1104  By  Mr.  Denit: 

Q.  When  did  you  meet  her  in  the  Red  Cross  work  room  ? 
A.  Late  in  January. 

Mr.  Wellford:  What  year? 

The  Witness:  1943. 

By  Mr.  Denit: 

Q.  How  did  you  meet  her  there  ?  A.  She  introduced  her¬ 
self  as  the  person  who  had  telephoned  to  me  the  night  be¬ 
fore. 

Q.  You  did  not  introduce  yourself  to  her?  A.  No. 

Q.  What  transpired  on  the  occasion  of  that  meeting?  A. 
She  told  me  that  she  was  in  Tryon  with  an  elderly  lady 
named  Mrs.  Crego,  that  the  two  of  them  were  stopping  at 
the  old  Paul  Hotel,  that  Mrs.  Crego  had  been  taken  ill  and 
that  she,  Mrs.  Frederick,  was  forced  to  stay  in  Tryon  as 
an  utter  stranger  for  a  few  days.  She  told  me  that  she 
knew  no  one  in  Tryon,  and  hoped  that  she  might  see  some¬ 
thing  of  me,  that  she  had  asked  the  editor  of  our  paper  if 
there  were  any  young  people  in  Tryon,  and  he  had  men¬ 
tioned  my  name. 

Q.  Who  is  the  editor  of  the  paper?  A.  Mrs.  Seth  Vining. 

Q.  What  did  you  say  to  her?  A.  I  tried  to  be  as  polite 
to  her  as  I  could. 

Q.  How  long  did  this  little  visit  last?  A.  Just  a 

1105  few  moments.  It  was  interspersed  with  the  work  of 
the  work  room. 

Q.  Were  there  other  ladies  there  in  the  circle  together? 
A.  Oh,  yes. 

Q.  When  did  you  next  see  her?  A.  I  do  not  know.  I 
saw  her  over  a  period  of  10  days,  and  I  don ’t  know  exactly 
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— I  saw  lier  at  the  work  room  a  number  of  times,  so  I  could 
not  say  exactly  when  I  next  saw  her. 

Q.  Did  you  ever  meet  her  on  the  street  and  say  “Hello! 
You  are  a  stranger  in  town”?  A.  No. 

Q.  Or  anything  to  that  effect?  A.  No. 

Q.  Did  there  come  a  time  when  you  visited  with  her  and 
Mrs.  Crego  in  a  hotel?  A.  Yes. 

Q.  Tell  us  when,  and  under  what  circumstances.  A.  It 
was  on  the  same  visit  of  hers,  late  in  January;  she  invited 
me  to  come  up  to  her  hotel  room  and  meet  her  elderly  com¬ 
panion  who  was  feeling  a  little  better  and  who  was  hoping 
for  an  opportunity  to  see  some  one  as  she  had  been  con¬ 
fined  to  her  room  so  many  days,  and  I  went  up  to  meet  her. 

Q.  What  took  place  there?  A.  Mrs.  Frederick  of- 
1106  fered  me  a  drink  of  Scotch.  I  accepted  it,  and  she 
had  one,  too  ,and  Mrs.  Crego  also  had  one.  The  con¬ 
versation  was  general.  I  left  after  about  45  minutes  and 
went  directly  to  the  U.S.O.  room  where  I  was  on  duty  that 
night. 

Q.  During  any  of  your  talks  with  Mrs.  Frederick,  did 
you  ever  mention  your  family,  your  family  troubles?  A. 
Yes. 

Q.  Ever  mention  your  husband?  A.  I  did. 

Q.  What  did  you  say?  A.  She  told  me  that  she  had  two 
children,  showed  me  their  snapshot - 

Mr.  Wellford:  That  is  not  responsive  to  the  question. 
She  was  asked  if  she  mentioned  her  family  troubles.  You 
mean  the  witness’s  family  troubles.  I  understood  the  ques¬ 
tion  to  be  if  she  mentioned  her  family  troubles  to  Mrs. 
Frederick,  and  she  said  yes,  and  he  asked  her  what  they 
•were  and  she  started  to  say  what  Mrs.  Frederick  said  to 
her. 

The  Court:  Well,  it  is  a  part  of  the  conversation.  I  see 
no  objection  to  that. 

The  Witness:  She  told  me  that  she  had  two  children, 
showed  me  their  snapshot.  I  told  her  I  had  two  also.  She 
asked  me  where  my  children  were,  and  I  said  that  they 
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were  with  their  father.  She  asked  me  if  I  did  not  want 
them  to  be  with  me,  and  I  said  I  hoped  some  time  they 
might. 

1107  By  Mr.  Denit: 

Q.  Is  that  the  subtance  of  the  conversation?  A.  Yes. 

Q.  During  the  course  of  that  conversation,  did  you  use 
any  profane  language?  A.  No. 

Q.  Did  you  ever  use  any  profane  language  when  talking 
to  Mrs.  Frederick  on  any  occasion?  A.  I  think  not. 

Q.  Mrs.  Boone,  on  that  day  and  evening,  did  you  be¬ 
come  intoxicated?  A.  No. 

Q.  Did  you  have  anything  more  to  drink  than  this  one 
drink  in  the  hotel  there?  A.  No. 

Q.  What  form  of  conveyance  did  you  use  to  go  up  to 
the  hotel?  A.  I  pushed  my  bicycle. 

Q.  WTiat  did  you  do  with  the  bicycle  after  you  left  the 
hotel?  A.  I  rode  it  down  the  hill. 

Q.  What  is  the  general  situation  of  the  street  in  front 
of  the  hotel?  Is  there  an  incline  or  not?  A.  A  steep  hill. 

Q.  Now,  when  you  went  to  the  U.S.O.  room  or 

1108  rooms,  whom  did  you  see?  A.  I  saw  quite  a  few 
people. 

Q.  Can  you  name  any  of  them?  A.  Yes.  I  saw  our  or¬ 
ganist,  David  Cromer.  I  stopped  in  the  drugstore  before 
I  went  upstairs — the  U.S.O.  room  is  directly  over  our  drug¬ 
store.  There  I  saw  Mrs.  Dunn  and  Miss  Emma  McFar¬ 
land,  who  had  been  managing  the  drugstore. 

Q.  Can  you  name  any  others?  A.  No. 

Q.  Now,  Mrs.  Boone,  what  has  been  your  habit  with  re¬ 
spect  to  the  use  of  intoxicating  liquors  in  the  last  year  and 
a  half?  A.  Until  the  filing  of  this  suit,  I  would,  on  rare 
occasions,  accept  a  drink,  a  highball  or  a  cocktail  or  a  bot¬ 
tle  of  beer,  never  more  than  one  at  any  particular  time. 
Since  the  filing  of  this  suit,  I  have  completely  ceased  to 
drink  any  alcoholic  beverage. 

Mr.  Denit:  You  may  inquire. 
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Cross  Examination 
By  Mr.  Wellford: 

Q.  Mrs.  Boone,  do  you  think  that  you  are  a  fit  mother  to 
have  the  custody  of  your  children  at  the  present  time?  A. 
I  do. 

Q.  How  long  do  you  think  you  have  been  a  fit  mother? 
A.  For  quite  a  few  years. 

1109  Q.  Would  you  mind  giving  us  the  date?  A.  I  can¬ 
not  give  an  exact  date. 

Q.  Would  you  give  an  approximate  date?  A.  I  think 
that  I  have  been  becoming  more  fit  during  the  past  few 
years. 

Q.  Was  there  any  time  that  you  were  unfit?  A.  Yes. 

Q.  When  was  that?  A.  That  was  when  I  agreed  to  let 
Major  Boone  take  care  of  the  children  temporarily. 

Q.  Why  did  you  think  you  were  unfit  to  have  your  chil¬ 
dren  then?  A.  Because  I  had  been  very  distressed  in  my 
mind  and  I  had  not  conducted  myself  as  I  knew  I  should 
have  at  that  time. 

Q.  What  did  you  do?  A.  I  imagined  myself  to  have  at¬ 
tachments  that  I  knew  I  should  not. 

Q.  What  were  they? 

Mr.  Shipment:  I  do  not  think  that  is  proper.  He  is  go¬ 
ing  back  to  1942. 

The  Court:  She  is  suing  in  her  own  behalf.  I  under- 
^nd  how  unpleasant  it  is,  but  I  am  not  in  a  position - 

The  Witness  (interposing)  I  imagined  myself  to  be  in 
love  with  my  doctor. 

1110  By  Mr.  Wellford: 

Q.  Who  was  your  doctor?  A.  Doctor  Allen  J.  Jervey. 

Q.  To  what  extent  did  that  go?  A.  It  went  to  the  ex¬ 
tent  that  I  was  most  foolish  and  indiscreet. 

Q.  Would  you  mind  defining  those  conclusions,  foolish 
and  indiscreet?  What  did  you  do?  A.  I  went  out  with 
Doctor  Jervey  when  I  was  so  unhappy,  when  I  was  not 
sober,  and  I  took  off  my  clothes. 
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Q.  You  knew  that  Doctor  Jervey  was  a  married  man, 
didn’t  you?  A.  I  knew  it. 

Q.  And  living  with  his  wife  at  the  time?  A.  Why,  yes. 

Q.  Were  you  in  bed  with  Doctor  Jervey  at  any  time? 
A.  No. 

Q.  Is  it  not  a  fact  that  in  October  of  1938  you  were  in 
bed  with  nothing  but  a  nightgown  on  and  with  your  little 
child  at  the  foot  of  the  bed  when  your  husband  came  home 
unexpectedly  with  another  man  and  Doctor  Jervey  was  on 
the  bed  with  you  ?  A.  Doctor  J ervey  was  paying  a  profes¬ 
sional  call - 

Mr.  Denit:  We  object  to  that.  Your  Honor  has  already 
ruled  that  out. 

1111  Mr.  Wellford:  No,  this  is  attacking  this  witness’s 
credibility.  I  have  a  perfect  right,  by  attacking  her 
credibility,  to  show  what  kind  of  a  life  she  lived,  so  as  to 
show  whether  or  not  she  is  to  be  believed. 

(After  considerable  discussion:) 

Mr.  Denit:  Here  the  issue  is  whether  there  has  been  a 
change  in  the  circumstances  of  these  parties  which  would 
justify - 

The  Court:  That  is  not  all  that  is  before  me.  That  is 
the  main  issue  which  I  must  decide,  but  I  have  to  decide  it 
upon  evidence. 

Mr.  Denit:  Precisely. 

The  Court:  And  a  very  important  part  of  that  evidence 
is  the  evidence  of  Mrs.  Boone.  The  question  is,  how  much 
value  shall  I  give  to  her  testimony?  Am  I  compelled  to 
accept  it  or  am  I  not.  She  asks  me  to  believe  her  testimony 
here — of  course,  she  does;  that  is  why  she  is  offering  it; 
and,  on  the  other  hand,  the  other  parties  to  the  suit  attack 
it,  attack  her  credibility,  and  ask  me  not  to  believe  her. 
It  is  not  a  pleasant  thing  for  me  to  have  to  decide  whether 
she  is  telling  the  truth,  but  it  is  a  duty  that  I  have  to  per¬ 
form,  and,  hence,  am  I  at  liberty  in  the  performance  of  my 
duty  in  determining  just  what  value  is  to  be  given  to  her 
evidence  to  discard  past  conduct  which  may  shed  light  upon 


her  testimony  and  upon  her  credibility,  upon  her 

1112  character  as  it  would  reflect  her  credibility  as  a  wit¬ 
ness? 

(After  considerable  more  argument:) 

The  Court:  Now,  she  testifies  to  something  here — is  it 
true  or  not.  It  is  important  for  me  to  know  if  she  is  sin¬ 
cere,  and  if  that  is  so  it  means  one  thing.  If  her  testimony 
is  not  true  and  she  is  attempting  to  mislead  the  court  in 
that  respect,  it  is  another,  don’t  you  see?  Certainly  it  has 
a  great  effect  upon  the  weight  ■which  I  shall  give  to  her 
testimony. 

I  do  not  see  how  I  can  reject  it. 

Mr.  Denit:  Is  your  Honor  going  to  permit,  as  is  per¬ 
fectly  evident  it  is  intended  here,  counsel  to  re-hash  and 
re-charge - 

Mr.  Wellford:  I  do  not  think  that  he  should  beg  the 
question. 

The  Court :  I  do  not  know  how  far  I  should  permit  him 
to  go. 

Mr.  Denit:  This  lady  has  been  examined  about  these 
things  three  times. 

Mr.  Wellford:  Do  you  admit  they  are  already  in  evi¬ 
dence? 

The  Court:  That  is  hardly  proper  just  now. 

Mr.  Denit :  I  will  make  my  objections  and  make  my  con¬ 
cessions  to  the  Court. 

The  Court:  Proceed  with  your  question  and  he  will 
make  objections  and  I  will  then  rule  upon  them. 

1113  That  is  the  better  way  for  me  to  proceed.  It  is  dif¬ 
ficult  for  me  to  say  what  I  shall  do  as  the  case  de¬ 
velops. 

(After  the  reporter  had  repeated  the  pending  question, 
as  above  recorded:) 

A.  With  the  exception  of  the  last,  the  implication  of  the 
last  section  of  that  question.  The  other  parts  are  all  true. 
Doctor  Jervey  was  sitting  on  the  bed  beside  me.  The  im¬ 
plication  is  that  he  was  lying  on  the  bed.  That  was  not 
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true.  He  was  paying  a  professional  visit.  We  were  also 
having  a  social  conversation. 

By  Mr.  Wellford: 

Q.  You  had  been  drinking  beer  with  him  for  about  three 
quarters  of  an  hour  ?  A.  I  had  had  one  bottle  of  beer,  or 
maybe  one  and  a  half,  and  he  had  had  two,  and  it  had  con¬ 
sumed  about  three  quarters  of  an  hour. 

Q.  Mrs.  Boone,  in  July  of  1939  were  you  with  Doctor 
Jervey  again  at  any  time?  A.  Yes. 

Q.  I  hand  you  a  picture,  Mrs.  Boone,  and  ask  you  if  you 
can  identify  the  two  people  in  that  picture? 

Mr.  Denit:  We  object. 

The  Court:  I  think  that  that  is  already  in. 

Mr.  Wellford:  It  is  not  in.  It  was  only  tendered  be¬ 
fore,  and  according  to  your  ruling  it  was  not  in.  I 
1114  want  now  to  offer  it.  I  understand  that  Mr.  Denit 
objects  to  it? 

Mr.  Denit:  We  object  to  it. 

The  Court:  Objection  overruled. 

A.  I  am. 

The  Court:  I  am  admitting  it  upon  the  same  ground. 
By  Mr.  Wellford: 

Q.  Who  are  they?  A.  Myself  and  Doctor  Jervey. 

Q.  When  was  that  picture  taken?  A.  I  don’t  remember 
the  exact  date — in  July. 

Mr.  Wellford:  I  wish  to  offer  that  in  evidence  as  a 
plaintiffs’  exhibit. 

(Photograph  previously  marked  Plaintiff’s  1  for  iden¬ 
tification,  also  Plaintiffs’  B,  was  received  in  evidence.) 

Mr.  Denit:  We  renew  the  objection. 

The  Court:  Yes;  that  will  be  understood. 

By  Mr.  Wellford: 

Q.  I  notice  that  in  that  picture,  Mrs.  Boone,  that  you  are 
nude.  How  did  it  come  about  that  you  were  nude? 
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Mr.  Denit:  We  object  to  that. 

Mr.  Wellford:  I  understood  that  his - 

The  Court:  Objection  overruled. 

A.  I  removed  my  clothes. 

By  Mr.  Wellford: 

Q.  Had  you  had  much  to  drink  that  night?  A.  More 
than  I  should  have. 

1115  Q.  How  much  had  you  had?  A.  I  do  not  know. 
Q.  You  have  no  idea?  A.  I  could  not  say. 

Q.  Were  you  drunk?  A.  I  was  intoxicated. 

Q.  What  did  you  say?  A.  I  was  intoxicated. 

Q.  You  drove  the  car  out,  didn’t  you?  A.  Yes. 

Q.  You  drove  it  back,  didn’t  you?  A.  I  did. 

Q.  How  long  did  you  stay  there?  A.  I  do  not  know, 
exactly. 

Q.  Do  you  have  any  idea  ?  A.  I  really  could  not  tell  you. 
I  really  do  not  know. 

Q.  Why  did  you  take  your  clothes  off?  A.  Because  I 
imagined  that  I  was  in  love  with  Doctor  Jervey. 

Q.  This  is  the  same  Doctor  Jervey  that  was  on  the  bed 
with  you  in  October  of  1938?  A.  That  is  the  same  Doctor 
Jervey  who  was  sitting  on  the  bed  with  me  in  October  of 
1938. 

1116  Q.  Does  that  Doctor  Jervey  still  live  in  Tryon? 
A.  He  does. 

Q.  Belongs  to  your  church?  A.  He  does. 

Q.  Do  you  see  him  at  church  regularly  ?  A.  No. 

Q.  Do  you  ever  see  him  at  church?  A.  Once  in  a  great 
while. 

Q.  You  speak  to  him,  don’t  you?  A.  I  do  when  I  see 
him. 

Q.  Mrs.  Boone,  did  you  ever  talk  to  any  one  about  that 
episode  with  Doctor  Jervey  since  1942  in  March?  A.  Yes. 
Q.  Whom?  A.  I  told  Mrs.  Dunn  about  it. 

Q.  Told  her  all  the  details  about  it?  A.  No. 
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Q.  What  did  you  tell  her  about  it?  A.  WTaen  I  asked 
Mrs.  Dunn  if  she  would  come  to  Washington  with  me,  I 
told  her  the  plain  fact  that  I  had  committed  a  terrible  in¬ 
discretion,  and  I  told  her  how  I  paid  for  it,  and  I  asked 
her  if,  knowing  that,  she  would  come  and  tell  what  she 
felt  as  to  my  character,  knowing  me  as  she  does. 

Q.  Did  she  ask  you  any  questions  about  it?  A.  No. 

Q.  And  you  went  into  detail  and  told  her  all  of  the 

1117  Blank. 

1118  facts?  A.  I  merely  told  her  the  plant  fact  that  this 
picture  was  made.  I  told  her  that  I  imagined  my¬ 
self  to  be  in  love  at  the  time,  and  that  I  repented  it  deeply 
and  heartily. 

Q.  Did  you  tell  the  minister,  Doctor  Burnett,  about  it? 
A.  No. 

Q.  Did  you  ever  talk  to  him  about  it?  A.  No. 

Q.  Now,  how  long  did  this  imagination  of  yours  with  re¬ 
gard  to  your  love  for  Doctor  Jervey  last?  A.  I  could  not 
name  dates. 

Q.  This  was  in  July  of  1930?  A.  1939. 

Q.  July  of  1939?  A.  Yes. 

Q.  That  you  definitely  thought  that  you  were  in  love 
with  him  at  that  time?  A.  Yes. 

Q.  Did  you  think  you  loved  your  husband  at  that  time? 
A.  No. 

Q.  How  long  did  that  imagination,  as  you  call  it,  last? 
A.  I  do  not  know  in  exact  dates. 

1119  Q.  Have  you  any  idea?  A.  No,  I  have  not. 

Q.  Did  it  ever  cease?  A.  Oh,  yes. 

Q.  WTaen?  A.  During  the  very  close  subsequent  weeks 
following  this  event. 

Q.  What  happened  then  to  cause  it  to  cease?  A.  No  spe¬ 
cific  event  caused  my  feelings  to  alter.  There  is  no  way 
of  saying  exact  times  for  one’s  feelings. 

Q.  Did  you  see  him  after  July  20,  1939?  A.  Not  alone. 
Q.  Did  you  ever  have  any  business  with  him  in  any  man¬ 
ner,  or  in  any  form,  after  that?  A.  I  do  not  think  so. 
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Q.  You  are  positive  of  that?  A.  I  am  not  certain.  I 
do  not  think  I  did. 

Q.  I  hand  you  a  paper  which  purports  to  be — do  you 
want  to  say  something?  A.  I  want  to  say  something. 

Q.  You  want  to  say  something?  A.  Yes.  Of  course,  I 
had  business  in  this  litigation. 

Q.  Just  wait  until  I  ask  the  question.  I  ask  you  to  take 
this  and  examine  it  and  see  if  you  are  the  Martha  Light- 
ner  Boone  who  is  a  joint  plaintiff  with  Allen  J.  Jervey 
against  Daniel  F.  Boone,  and  ask  you  to  examine 

1120  that  and  see  if  you  are  the  same  party  mentioned 

therein?  A.  Yes,  I  am.  > 

Q.  And  that  was  filed  by  you  about  when?  A.  I  think 
about  October  of  1938. 

Q.  Prior  to  that  time - 

The  Court:  Not  1938? 

The  Witness:  1939. 

By  Mr.  Wellford: 

Q.  Prior  to  that  time  you  and  your  husband  had  entered 
into  articles  of  separation,  had  you  not,  or  had  there  been 
an  agreement  of  any  kind  between  you?  A.  Yes,  there 
had  been  a  separation  agreement. 

Q.  Is  that  the  agreement  attached  to  this  suit  as  an  ex¬ 
hibit? 

Mr.  Denit:  I  submit  that  this  cannot  possibly  be  testing 
the  credibility  of  this  witness. 

The  Court:  No,  I  think  that  goes  a  little  far,  if  you  ob¬ 
ject  to  it. 

Mr.  Denit:  I  object  to  it. 

Mr.  Wellford:  I  would  like  to  show  this — I  wish  to  show 
that  when  the  witness  said  that  she  had  no  dealings  with 
this  Doctor  Jervey,  that  subsequently  thereto  she  and  Doc¬ 
tor  Jervey  as  joint  plaintiffs  filed  a  suit. 

The  Court :  That  may  be  proper ;  I  am  not  ruling  upon 
that.  But  you  have  gone  back  to  the  separation 

1121  agreement. 
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Mr.  Wellford:  That  is  a  part  of  the  suit  she  filed. 

The  Court :  Well,  if  it  is  a  part  of  the  suit - 

Mr.  Wellford:  Yes. 

The  Court :  That  is  not  the  point.  The  only  thing  that 
made  this  possibly  relevant  was  her  statement  that  she  did 
not  have  anything  more  to  do  with  him.  She  has  admit¬ 
ted,  after  that  denial,  that  she  did  have  this  suit  with  him 
in  the  October  following. 

Mr.  Wellford:  Yes,  and  I  wish  to  offer  this  suit  in  evi¬ 
dence. 

Mr.  Denit:  We  object  to  it. 

The  Court :  I  do  not  see  the  relevancy  of  that.  She  now 
admits - 

The  Witness:  I  was  in  New  York - 

The  Court:  Pardon  me — she  now  admits  that  she  did 
file  this  suit  'with  him  in  October  of  1939,  after  this  episode 
happened. 

Mr.  Wellford:  In  which  Doctor  Jervey  was  her  co¬ 
plaintiff,  and  she  swore  to  it,  and  it  is  a  certified  copy, 
just  like  they  offered  the  other  day  in  another  suit. 

The  Court:  The  details  are  not  important.  She  admits 
that  she  did  do  that  business  with  him. 

Mr.  Wellford:  Yes,  and  I  wish  to  offer  this  in  evidence, 
as  a  certified  copy  from  the  court  of  this  suit. 

Mr.  Denit:  We  have  objected  to  it. 

1122  The  Court:  Objection  sustained. 

Mr.  Wellford:  I  tender  it. 

Q.  Mrs.  Boone,  did  you  discuss  with  Doctor  Jervey  or 
with  Doctor  Jervey ’s  counsel,  after  the  picture  was  taken 
of  you  with  him,  this  suit  that  I  just  offered  in  evidence? 
A.  I  did  not  discuss  with  Doctor  Jervey  in  any  way  this 
suit. 

Q.  Did  you  discuss  it  with  his  counsel?  A.  I  believe 
that  we  both  had  the  same  counsel. 

Q.  I  asked  you,  did  you  discuss  it?  A.  If  it  is  true  that 
we  both  had  the  same  counsel,  then  it  follows  that  I  did 
discuss  with  his  counsel  this  suit. 
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Q.  Mrs.  Boone,  in  your  answer  in  this  cause  you  filed 
an  exhibit  which  is  attached  to  your  answer,  and  on  page 
29  of  the  exhibit  you  filed  what  purports  to  be  a  copy  of 
your  affidavit.  Would  you  mind  looking  at  that  and  see  if 
that  is  correct?  A.  I  think  it  is. 

Q.  Do  you  recall  testifying  or  stating  in  this  affidavit 
this: 

“Deponent  further  emphatically  and  expressly  denies 
having  written  a  letter  to  William  Pashley  admitting  any 
improper  relationship  with  Doctor  Allen  Jervey,  Senior, 
as  such  relationship  never  existed.” 

1123  Did  you  file  such  an  affidavit?  A.  Yes. 

Q.  Is  that  (indicating)  your  letter?  A.  Yes. 

Q.  And  this  letter — “Dearest  Bill” - 

Mr.  Denit:  Just  a  moment. 

Mr.  Wellford:  I  am  asking  her  who  this  is. 

Mr.  Denit:  She  has  identified  the  document. 

Mr.  Wellford:  Wait  until  I  finish  my  question,  and  then 
make  your  objection. 

Q.  Who  is  “Dearest  Bill”? 

Mr.  Denit:  We  object  to  that. 

The  Court:  She  may  answer  that  question. 

A.  The  “Bill”  referred  to  is  Bill  Pashman. 

Q.  Is  he  the  one  that  swears  in  the  other  affidavit  that 
he  had  not  communicated  with  you?  A.  I  swore - 

Mr.  Denit:  Wait. 

The  Witness  (continuing) — that  I  had  never  written  him 
a  letter  admitting  an  immoral  relationship. 

By  Mr.  Wellford: 

Q.  With  Doctor  Jervey?  A.  That  is  right. 

Mr.  Wellford:  I  would  like  to  offer  that  in  evidence  and 
read  it  into  the  record,  as  it  contradicts  the  witness.  She 
swore  to  one  thing  and  this  absolutely  contradicts 
1125  it,  as  her  letter. 
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Mr.  Denit:  I  know  as  a  fact  that  it  does  not  con¬ 
tradict  the  witness.  Let  us  read  it. 

The  Court:  I  suppose  that  that  is  a  matter  of  interpre¬ 
tation. 

Mr.  Denit:  Yes,  sir,  and  I  object  to  it,  on  the  ground 
that  it  is  not  in  any  way  part  of  this  so-called  effort  to 
discredit  Mrs.  Boone,  or  reflect  upon  her  testimony. 

Mr.  Wellford:  She  swears  in  one  affidavit  that  she  did 
not,  and  in  this  letter  she  admits — the  letter  says  “Tues¬ 
day  night” - 

Mr.  Denit:  Wait  a  minute. 

The  Court:  Is  that  one  of  the  letters  that  was  an  ex¬ 
hibit? 

Mr.  Denit:  Attached  to  the  complaint,  yes,  sir. 

Mr.  Wellford:  The  letter  says  “Tuesday  night,  12  mid¬ 
night” — 

The  Court:  Wait  just  a  minute.  That  letter,  of  course, 
has  not  been  read  by  me? 

Mr.  Wellford:  No,  I  do  not  think  this  letter - 

The  Court:  Isn’t  it  in  the  record? 

Mr.  Wellford:  No,  this  letter  is  not  in  as  an  exhibit  in 
the  record.  It  is  in  her  exhibits. 

(After  considerably  more  discussion:) 

The  Court:  Well,  of  course,  I  could  not  judge 
1126  whether  the  statement  in  the  affidavit  is  true  or  not 
without  reading  the  letter.  It  would  depend  upon 
the  contents  of  the  letter  and  the  construction  that  I  put 
on  it. 

Mr.  Denit:  I  would  not  object  to  your  Honor  reading 
the  letter  and  then  determining  whether  it  is  admissible. 

The  Court:  May  it  not  go  in  with  that  understanding? 

Mr.  Wellford:  May  I  read  it? 

Mr.  Denit:  May  it  go  in  subject  to  a  motion  to  strike? 

The  Court:  Yes,  there  has  been  so  much  of  that,  and  I 
have  a  lot  to  it  to  consider.  I  suppose  it  does  not  hurt  to 
add  one  more. 
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(After  more  discussion:) 

% 

Mr.  Wellford:  May  I  read  this  letter  to  his  Honor? 

The  Court:  I  suppose  that  you  may  as  well  read  it  for 
me. 

(The  letter  referred  to,  previously  marked  Exhibit  D, 
was  read  to  the  Court  by  Mr.  Wellford  and  is  as  follows:” 

“  Tuesday  night — 

“12  midnight. 

“Dearest  Bill,  - 

“Your  telephone  call  last  night  helped  more  than  you  can 
imagine — for  little  by  little  your  gal  Martha  has  been  ar¬ 
riving  at  a  point  approximating  total  collapse.  Yes,  Bill, 
the  plot  has  thickened  and  blackened  no  end  since  I  last 
wrote  you,  and  I  am  not  wavering  between  two  impulses — 
the  first,  to  write  you  on  completely  nondescript  and 
1127  negative  lines,  thus  ensuring  our  continued  friend¬ 
ship — and  the  other — to  give  you  a  truthful  account 
of  the  entire  situation  and  just  pray  that  you’ll  go  on  being 
my  friend  when  I  need  one  most  of  all.  I  don’t  know  why 
I  should  trust  you  so,  but  come  what  may  I  can’t  beat 
around  the  bush  with  you — 

“They  say  it’s  an  ill  wind — etc.  and  although  I’m  in  the 
deepest  water  of  my  entire  life,  one  blessed  benefit  has  re¬ 
sulted  from  the  happenings  of  last  week — and  that  is  that 
whereas  I  previously  pitied  my  husband  and  felt  obligated 
to  show  him  at  least  decent  courtesy — I  now  detest  and  hate 
him  with  a  horrible  violence — and  I  shall  never  see,  write 
or  speak  to  him  again — except  in  court. 

“Last  Monday — a  week  ago — my  8  year  old  niece 
Claudia  developed  a  bad  earache,  and  in  the  course  of  time 
my  brother  called  in  the  family  doctor.  He,  the  doc,  ar¬ 
rived  at  the  house  about  seven  thirty  in  the  evening,  took 
care  of  Claudia,  then  settled  down  to  a  very  long  political 
discussion  with  my  brother,  his  wife,  my  sister  and  myself. 
Now,  as  I  wrote  you  just  the  day  before,  I  had  been  care- 
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fully  steering  clear  of  the  medical  man — as  well  as  of 
liquor — but  here  I’ll  not  try  to  whitewash  myself — even  to 
you.  We  all  had  drinks  aplenty,  and  by  9 :30 1  was  far  from 
sober.  About  ten  o’clock  the  doctor  and  I  were  parked  in 
my  brother’s  car  on  a  lonely  road  about  5  miles  from  town. 
Suddenly  two  cars  drive  by  and  up  the  road,  and  as  sud¬ 
denly  reappeared  out  of  nowhere,  as  it  were,  they 

1128  drove  right  up  to  our  car,  slammed  on  brakes,  and 
flash,  a  picture  is  recorded.  Then,  with  no  further 

ado,  on  they  careen  up  the  road.  That,  Bill,  is  the  pretty 
story  I  granted  so  badly  not  to  tell  you.  But  I  need  your 
understanding  and  I  need  your  friendship  more  now  than 
ever.  It  may  seem  odd  to  you,  but  my  very  first  emotion 
after  this  amazing  occurrence  was  neither  fear  nor  remorse 
nor  guilt.  I  know  you  will  believe  me  when  I  tell  you  that 
as  usual  nothing  had  actually  happened) — but  relief,  that 
at  long  last  I  was  free  of  Daniel  Boone  in  my  heart,  that 
this  final  act  of  persecution  had  completely  relieved  me  of 
any  duty  to  ever  try  again  with  Dan. 

“However,  now  you  can  see  what  I  am  up  against.  One 
fact  remains,  that  I  am  completely  through.  The  great 
question  is — will  he  persist  in  his  constant  threat  to  sue  me 
for  adultery?  North  Carolina  law  provides  that  a  period 
of  six  months  must  elapse  before  suit  can  be  brought,  and 
I  am  of  the  opinion  that  by  the  time  6  months  have  rolled 
by  he  will  realize  its  utter  futility.  However,  if  the  worst 
comes  to  the  worst  I  shall  fight  it  right  through  in  court, 
and  my  lawyer  insists  that  the  entire  case  is  too  slim  to 
stand.  One  very  difficult  aspect  of  it  all  is  that  Dan  is  the 
sole  executor  of  my  parents  estate,  but  this  may  prove  the 
basis  for  a  counter  attack,  in  view  of  some  very  shady  things 
he  has  done  in  connection  with  the  will  and  its  ad- 

1129  ministration.  I  am  abiding  entirely  on  the  advice 
of  my  lawyer,  in  whom  I  have  the  greatest  confi¬ 
dence,  and  he  tells  me  to  do  nothing,  say  nothing,  and  just 
hang  onto  the  children.  He  further  advises  me  to  try  to 
forget  the  whole  thing,  but  this  is  easier  said  than  done. 
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However,  even  at  that  I’m  doing  better  than  the  elderly 
doc,  who  folded  up  in  the  hospital  for  several  days  with  a 
complete  nervous  breakdown.  Perhaps  my  emotional 
status  at  this  time  is  out  of  order,  but  I  cannot  refrain  from 
just  a  few  remarks,  whether  they  interest  you  or  not.  At 
least  I’ve  been  honest,  absolutely  honest  with  you,  Bill. 
Sometime  last  April  I  began  recovering  from  the  most 
severe  and — possibly  because — the  most  hopeless  attack  of 
love  that  ever  hit  me.  Two  weeks  ago  I  was  cured — and 
I’m  equally  rid  of  that  old  feeling  today,  and  the  whole 
proposition  last  Monday  night  I  add  up  to  demon  rum.  I 
hope  and  pray  that  you’ll  give  me  the  chance  to  prove  to 
us  both  that  every  word  of  this  is  true.  There  I  go  again — 
asssuming  a  lot  of  hypothetical  nonsense  that  quite  possi¬ 
bly  has  no  basis  in  fact,  but  only  a  wish — imagining.  For, 
after  all,  I  have  only  my  now  faltering  ego  to  lead  me  to 
believe  that  you  care  one  damn  what  I  do  prove  or  don’t 
prove. 

“In  view  of  all  the  incredible,  sinister  things  that  have 
befallen  me,  I  heartily  concur  in  your  decision  about  writ¬ 
ing  to  me — at  least  under  my  present  name.  But,  what 
would  you  think  of  writing  to  Miss  Mildred  Mason, 
1130  c/  General  Delivery,  Saluda,  North  Carolina.  I  can 
drive  the  10  miles  to  Saluda  any  day  and  ask  for 
mail  for  Mildred  Mason  at  the  window  and  destroy  letter 
before  driving  back  to  Tryon.  If  you  think  this  suggestion 
of  mine  is  feasible,  drop  me  a  picture  postcard  to  my 
proper  name  and  address  signed  “Millie” — and  I’ll  know 
there’s  a  real  honest  to  God  letter  awaiting  Mildred  Mason 
in  Saluda. 

“My  love  to  Essie  when  you  see  her.  I  haven’t  men¬ 
tioned  your  calling  me  or  anything  about  you  "to  her,  and 
I’d  like  you  to  do  the  same  by  me,  so  guess  you  can’t  give 
her  my  love.  Too  bad ! ! 

“Have  a  wonderful  vacation,  and  I  wish  I  were  with  you 
in  that  sail  boat.  And  look  out  for  sharks — and  mermaids. 
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“Please,  darling — a  postcard  soon!!  And  tell  me  about 
yourself.  Am  so  sick  of  me. 

“With  love, 

“Martha. 

“  (The  hour,  2 :30  A.M. ! !) ” 

Mr.  Wellford:  I  offer  that  letter  in  evidence. 

Mr.  Deuit:  We  have  objected  to  it,  and  renew  our  ob¬ 
jection. 

The  Court:  I  will  admit. 

Mr.  Denit :  I  understood  that  it  was  in  subject  to  motion 
to  strike  out. 

The  Court:  Well,  I  will  rule  on  it.  I  will  admit  it.  I 
think  that  it  has  a  bearing  upon  character  and  hence 
1131  upon  credibility. 

(Letter  previously  marked  PI.  Ex.  D  received  in  evi¬ 
dence.) 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  this  Mrs.  Sieweke,  when  did  you  meet 
her?  I  did  not  get  the  date.  A.  April  29, 1942. 

Q.  April  29,  1942?  A.  Yes. 

Q.  When  did  you  meet  Mrs.  Wolfe?  A.  Mother’s  Day, 
which  I  believe  was  May  10. 

Q.  Of  the  same  year?  A.  Yes. 

Q.  You  knew  that  Mrs.  Sieweke  was  a  detective,  so  you 
testified,  when  you  telephoned  her  and  told  her  that  you 
did  not  hate  anybody  but  you  were  satisfied  that  she  was 
a  detective? 

Mr.  Denit :  Just  a  moment.  She  has  not  testified  to  that. 

Mr.  Wellford:  That  is  what  I  understood  her  to  testify 
to. 

The  Court :  I  think  she  said  that  her  lawyer  had  advised 
her  that  she  may  be  a  detective. 

Mr.  Denit :  Yes. 

Mr.  Wellford:  Well,  the  telephone  message  perhaps 
came  from  Mrs.  Sieweke  to  her,  but  in  that  telephone 
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1132  message  she  made  that  statement — is  that  correct? 

The  Court:  I  do  not  know  that  I  quoted  it  cor¬ 
rectly,  but  something  to  that  effect. 

The  Witness:  Yes. 

By  Mr.  Wellford: 

Q.  And  you  met  her  on  the  bus,  didn’t  you,  in  Washing¬ 
ton?  A.  Yes. 

Q.  Subsequently  thereto,  you  met  Mrs.  Wolfe  on  the  bus, 
too,  didn’t  you?  A.  Yes. 

Q.  You  did  not  have  any  suspicions  about  her  for  a  long 
time,  did  you  ?  A.  Not,  not  until  she  came  to  Tryon. 

Q.  Although  you  knew  that  this  Mrs.  Sieweke  had  met 
you  under  the  same  conditions,  you  thought  that  she  was  a 
detective?  A.  May  I  explain  why  I  though  she  was  a  de¬ 
tective? 

Q.  You  may  answer  the  question. 

The  Court :  Answer  the  question,  and  then  explain. 

(Upon  request,  question  repeated  by  the  reporter.) 

A.  Yes,  I  thought  she  was  a  detective.  I  had  specific 
reasons  for  thinking  so  when  she  came  to  Tryon.  May  I 
tell  them? 

The  Court:  I  think  so. 

1133  A.  When  Mrs.  Sieweke  came  to  my  home  in  Tryon 
she  asked  so  many  questions  at  my  home,  wanted  to 

go  through  it  and  inquired  into  my  life  in  Tryon  so  much 
that  I  thought  back  in  my  mind  as  to  how  she  could  happen 
to  be  there.  I  remembered  having  run  into  her  in  Sholl’s 
Cafeteria  on  Mother’s  Day  and  thinking  at  that  time  that 
it  was  quite  a  coincidence  that  out  of  all  the  restaurants  in 
Washington  she  should  happen  to  be  at  that  particular  one 
at  that  particular  time.  I  then  remembered  that  I  had 
mentioned  to  my  little  boy  Danny,  in  the  presence  of  Mrs. 
Stabler,  while  we  were  both  helping  Danny  put  his  coat  on 
on  that  specific  Mother’s  Day — I  said,  “Danny,  I  know 
where  let’s  go  for  lunch.  Let  us  go  to  Sholl’s  on  Connecti- 
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cut  Avenue  when  you  can  pick  out  your  own  strawberry 
shortcake.”  Then  this  came  back  to  me  after  Mrs.  Sieweke 
had  been  in  my  home  in  Tryon  for  several  hours,  and  that 
is  the  reason  that  at  that  time  I  did  become  convinced  in 
my  mind  that  she  was  there  for  the  purpose  of  observing 
me. 

Q.  Do  you  know  where  Garvin’s  is  on  14th  Street?  A. 
No. 

Q.  You  stopped  at  the  Parkside  Hotel?  A.  Yes. 

Q.  That  is  right  around  the  corner  from  Garvin’s?  A. 
I  don’t  know  of  Garvin’s.  I  never  heard  of  it. 

Q.  You  never  have  been  in  there?  A.  Never. 

1134  Q.  When  Mrs.  Frederick  was  down  in  Tryon,  you 
had  whiskey  in  your  home,  didn’t  you?  A.  I  had  at 

different  times — I  have  had  it,  but  never  since  this  suit  was 
filed.  Prior  to  that  I  had  at  different  times  had  whiskey  in 
my  home. 

Q.  Could  you  answer  my  question?  A.  Mr.  Denit:  X 
think  she  has. 

Mr.  Wellford :  Let  the  record  show. 

(After  pending  question  was  repeated  by  reporter:) 

A.  Yes,  at  different  times. 

Q.  How  much?  A.  Never  more  than  a  quart;  sometimes 
none. 

Q.  What  became  of  the  whiskey  that  you  had  in  your 
house  when  Mrs.  Frederick  was  there?  A.  I  do  not  know. 
Q.  That  was  in  January  of  1943?  A.  Yes. 

Q.  You  have  no  idea  what  became  of  it?  A.  I  imagine 
my  friends  drank  it,  but  I  really  do  not  know. 

Q.  What  friends?  A.  I  do  not  know. 

Q.  Mrs.  Harper?  A.  I  do  not  know. 

Q.  Where  did  you  keep  it?  A.  I  kept  it  in  a 

1135  kitchen  cabinet. 

Q.  Now,  you  say  as  I  understood  you  that  you  did 
not  ask  Williams  to  drive  you  to  New  Orleans.  A.  That  is 
what  I  said. 
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Q.  And  that  is  true?  A.  That  is  true. 

Q.  Did  Mrs.  Harper  in  your  presence  ask  him?  A.  No. 

Q.  But  he  did  call  up  New  Orleans,  didn’t  he?  A.  Yes. 

Q.  You  had  never  met  Williams  or  the  other  two  men 
before  in  your  life  until  that  night  at  the  TJ.S.O.  A.  Not 
to  my  knowledge. 

Q.  And  you  did  not  invite  them  to  your  home?  A.  No. 

Q.  But  they  came  to  your  home  the  next  morning  at  9 
o  ’clock,  and  you  invited  them  in  ?  A.  I  admitted  them. 

Q.  You  went  out  in  your  car  and  drove  around  with  them 
for  an  hour  and  a  half?  A.  Oh,  no,  not  that  long.  They 
were  in  Tryon  with  us  for  about  an  hour  and  a  half,  but  we 
did  not  drive  that  long. 

Q.  They  were  with  you  for  an  hour  and  a  half?  A. 
About. 

1136  Q.  Didn’t  you  testify  that  you  were  with  them  and 
driving  around  for  an  hour  and  a  half  and  then  you 
came  back  to  the  house  and  they  asked  you  to  help  them 
locate  their  friend?  A.  If  I  testified  that  I  was  driving 
with  them  in  my  car  for  an  hour  and  a  half,  I  made  an 
error. 

The  Court:  She  said — 

•  The  Witness  (continuing)  They  were  with  me  for  an 
hour — 

The  Court  (continuing)  She  said  that  they  went  to  her 
father’s  place. 

By  Mr.  Wellford: 

Q.  From  the  time  you  left  your  home,  you  went  directly 
to  your  old  estate?  A.  Yes. 

Q.  And  you  were  walking  around  the  yard  with  them  for 
how  long?  A.  Why,  we  were  gone  from  my  house  about 
half  an  hour. 

Q.  And  you  drove  right  directly  to  your  estate,  did  you 
not?  A.  Yes. 

Q.  And  then  you  got  out  and  you  and  Mrs.  Harper  and 
the  two  soldiers  walked  around  the  estate?  A.  Yes. 
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Q.  As  a  matter  <Jf  fact,  the  estate  is  only  two  blocks  from 
your  house,  is  it  not?  A.  Just  a  very  short  distance. 

1137  Q.  And  how  long  was  it  that  you  and  Mrs.  Harper 
were  with  these  two  soldiers  walking  around?  A. 

About  half  an  hour.  I  guess  we  walked  around  for  about 
20  minutes. 

Q.  And  you  spent  an  hour  and  a  half  altogether  with 
them?  A.  Yes,  about. 

Q.  Did  you  take  them  on  a  sightseeing  trip  of  your 
father’s  estate?  A.  Well,  I  showed  them  the  views. 

Q.  When  you  came  back  to  the  house,  you  had  consumed 
about  an  hour  and  a  half,  you  say?  A.  No,  sir.  I  said  that 
from  the  time  we  left  my  house  and  went  up  to  my  father’s 
house  and  walked  around  and  returned  to  my  house  it  had 
taken  about  half  an  hour. 

Q.  When  you  were  at  the  hotel  with  Mrs.  Frederick  and 
Mrs.  Crego,  you  had  a  drink  of  Scotch?  A.  Yes. 

Q.  Mrs.  Boone,  on  your  direct  examination,  as  I  recall 
it,  you  merely  stated  that  you  went  to  New  Orleans.  You 
attended  many  cocktail  parties  there,  didn’t  you?  A.  Just 
a  few.  ' 

Q.  What  date  was  that?  A.  That  I  went  to  New 
Orleans? 

Q.  Yes.  A.  In  the  middle  part  of  September. 

1138  Q.  What  year?  A.  Of  1943. 

Q.  How  many  cocktail  parties  did  you  attend?  A. 
I  do  not  know  exactly.  I  would  say  two  or  three. 

Q.  Did  Mrs.  Harper  drink  anything  at  these  cocktail 
parties?  A.  Yes.  You  mean  anything  of  an  intoxicating 
nature? 

Q.  Any  intoxicating  liquor.  A.  Yes. 

Q.  Did  you  drink  anything?  A.  No. 

Q.  Were  you  offered  anything  to  drink?  A.  Yes. 

Q.  What  did  you  do?  A.  I  took  a  cocktail  and  held  it, 
and  set  it  down  undrunk. 

Q.  How  many  times  did  that  happen?  A.  I  do  not  know. 
Q.  Would  you  say  that  it  happened  three  or  four  times? 
A.  I  do  not  think  that  many. 
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Q.  You  would  just  take  a  cocktail  and  hold  it  in  your 
hand?  A.  Yes. 

Q.  Did  any  one  ask  why  you  were  not  drinking? 

1139  A.  No. 

Q.  Now,  I  understood  you  to  testify  the  other  day, 
in  response  to  questions  by  the  Court  in  regard  to  your 
attorneys  going  to  the  War  Department,  that  your  only 
purpose  in  permitting  them  to  do  that  was  to  throw  fear 
into  him  in  order  that  you  could  get  the  children — is  that 
correct?  A.  That  is  partly  correct.  I  think  I  also  told  the 
Court  that  I  hoped  that  we  might  be  able  to  succeed  in  hav¬ 
ing  Major  Boone  asked  to  return  to  North  Carolina  for  a 
trial  in  the  trust  fund  matters. 

Q.  Did  you  expect  or  intend  to  have  the  father  of  your 
children  discharged  from  the  United  States  Army  and  dis¬ 
graced?  A.  I  don’t  want  to  disgrace  Major  Boone. 

Q.  I  ask  you  if  you  didn’t,  on  November  10,  1943,  in 
answer  to  certain  questions  that  were  put,  make  the  fol¬ 
lowing  statements — this  is  on  page  127,  Mr.  Denit,  of  her 
deposition : 

“Mrs.  Boone,  what  part  did  you  have  in  your  lawyer 
writing  letters  to  the  War  Department  to  try  to  have  your 
husband  kicked  out  of  the  Army?” 

Then  there  is  a  objection  there  by  Mr.  Cox,  but  that  is 
not  necessary  for  this. 

“I  have  had  no  part  in  what  my  attorneys  did. 

“You  did  not  know  anything  about  it? 

“They  told  me  that  they  were  going  to  do  such  a 

1140  thing — as  a  matter  of  fact,  they  did  not  tell  me  that 
they  were  going  to.  I  would  like,  if  I  may,  to  say  to 

contradict  one  part  of  your  question — you  say  to  get  Major 
Boone  kicked  out  of  the  Army.  They  did  not  tell  me  that 
that  was  their  purpose.  They  told  me  that  they  thought  it 
was  their  duty  as  taxpayers  to  inform  his  superior  officers 
of  the  records  of  the  courts  which  had  been  achieved 
against  him,  in  order  that  they  might  determine  whether  or 
not  he  could  continue  to  hold  his  position  of  high  re¬ 
sponsibility. 
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“And  yon  agreed  with  them  .on  that? 

“I  told  them  they  were  acting  as  my  counsel  and  they 
must  do  as  they  saw  fit. 

“You  knew,  of  course,  that  their  actions,  if  successful, 
would  take  the  father  of  your  children  out  of  the  Army  of 
the  United  States  and  disgrace  him,  didn’t  you? 

“Yes.” 

Didn’t  you  so  make  that  answer  at  that  time?  A.  I  did. 

Q.  Isn’t  that  true?  A.  It  is  true  that  I  made  that  an¬ 
swer.  I  think  at  that  time — 

Mr.  Wellford:  No  voluntary  statement. 

Mr.  Denit :  Just  a  moment. 

Mr.  Wellford:  I  don’t  want  a  voluntary  statement  from 
the  witness.  If  he  wants  to  cross  examine — 

1141  The  Court:  I  think,  Mr.  Denit,  that  you  had  bet¬ 
ter  make  a  note  of  it — 

Mr.  Denit:  Yes,  but  I  do  not  think  that  counsel  should 
immediately  try  to  close  the  lips  of  this  witness  from  mak¬ 
ing  some  explanation  that  she  wants  to  make. 

Mr.  Wellford :  I  did  not  immediately — 

The  Court :  I  do  not  object  to  explanations  by  witnesses 
to  some  extent,  although  where  the  matter  is  noted  by  an 
attorney  and  I  see  that  they  have  made  note  of  it,  I  think 
it  is  better  for  the  matter  to  be  brought  out  by  them.  That 
is  the  only  reason. 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  everybody — most  everybody  in  Tryon 
knows  of  your  episode  with  Doctor  Jervey — that  is  a  fact, 
isn’t,  it? 

Mr.  Denit:  We  object  to  that.  She  cannot  possibly  tell 
what  everybody  or  most  everybody  knows. 

Mr.  Wellford:  I  wish  to  ask  her  that  question,  and  I 
am  prepared  to  follow  it  up  by  showing  that  she  made  that 
answer  under  oath.  I  am  now  giving  her  to  opportunity 
to  answer. 

Mr.  Denit :  I  do  not  think — 

The  Court :  What  is  the  purpose  of  it? 
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Mr.  Wellford:  The  purpose  is  to  ask  her  whether  or  not 
the  place  where  she  intends  to  take  her  children,  if  every¬ 
body  in  that  place  does  not  know  about  her  indiscre- 

1142  tions,  as  she  has  admitted.  I  think  that  it  i,s  highly 
proper. 

The  Court :  I  think  so,  too.  I  have  not  any  doubt  about 
that,  if  that  is  the  purpose.  It  is  there  under  your  proffer? 
Mr.  Wellford:  Yes,  it  is  in  here,  in  her  deposition. 

The  Court:  Very  well.  I  will  let  her  answer  it. 

A.  Many  people  know. 

By  Mr.  Wellford: 

Q.  I  ask  you,  Mrs.  Boone,  on  November  10,  1943,  when 
you  were  under  oath  and  questions  were  propounded  to  you 
as  follows,  if  you  did  not  make  the  following  answers 
thereto : 

“Asa  matter  of  fact,  it  is  common  gossip  in  Tryon  about 
your  affair  with  Doctor  Jervey,  isn’t  it? 

“No,  sir,  it  is  not.  My  affairs  with  Doctor  Jervey,  as 
you  term  it,  is  so  far  lived  down  that  it  would  be  forgotten 
forever  by  citizens  of  that  town  if  only  we  could  let  it  to  be. 

“They  cannot  forget  something  unless  their  first  knew 
it.  Therefore,  they  did  know  it,  so  that  they  could  forget 
it,  didn’t  they? 

“Yes,  due  to  Major  Boone’s  efforts,  they  knew  it. 

“I  am  not  asking  about  whose  efforts,  but  they  did  know 
it? 

“Excuse  me. 

“That  is  correct,  isn’t  it? 

“Yes.” 

1143  Didn’t  you  so  testify,  under  oath,  as  to  those  ques¬ 
tions?  A.  I  did. 

•  #•*•*•**•• 

Q.  Is  Dr.  Jervey  in  Tryon  right  now?  A.  I  do  not 
know  where  he  is  right  now. 

Q.  Was  he  there  when  you  left?  A.  I  do  not  know. 

1144  Q.  Is  he  living  there?  A.  Yes. 
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Q.  Is  he  .still  your  doctor?  A.  No. 

Q.  Since  when  has  he  ceased  to  be  your  doctor?  A.  He 
has  not  been  my  doctor  since  the  time  of  the  taking  of  this 
picture.  * 

Q.  Mrs.  Boone,  when  you  were  in  this  car  with  Doctor 
Jervev,  was  there  any  act  between  you  and  him  in  regard 
to  intercourse? 

Mr.  Denit:  We  object  to  that. 

The  Court:  I  think  that  that  has  been  gone  over.  Let 
us  not  go  back  to  it. 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  at  what  date  was  it  that  you  decided  that 
you  were  a  fit  mother  for  these  children  ? 

Mr.  Denit:  We  object  to  that. 

The  Court:  That  has  been  asked. 

By  Mr.  Wellford : 

Q.  You  were  asked  about  your  finances.  I  believe  you 
said  that  you  had  an  income  of  $2,000  a  year.  A.  Approx¬ 
imately. 

Q.  And  you  pay  about  $600  of  that  out  for  the  house  that 
you  live  in?  A.  I  pay  for  my  house  $50  a  month. 

The  Court:  You  mean,  that  is  on  account  of  the 
1145  purchase  price? 

The  Witness:  Yes. 

By  Mr.  Wellford:  , 

Q.  And  that  house  you  purchased  just  before  the  hear¬ 
ing  in  the  habeas  corpus?  A.  Yes. 

The  Court:  That  has  been  gone  into. 

By  Mr.  Wellford: 

Q.  What  other  expenses  do  you  have?  A.  Ordinary  liv¬ 
ing  expenses. 

Q.  How  much  are  they?  A.  I  do  not  know  exactly.  They 
are  much  less  in  a  little  town  than  they  would  be  in  a 
large  city. 
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Q.  Have  you  any  idea  how  much  it  costs  you  to  live?  A. 
I  know  that  I  live  well  within  my  income. 

Q.  Can  you  answer  my  question?  A.  I  could  not  say 
exactly. 

Q.  I  did  not  ask  you  exactly.  A.  Including  the  $50  that 
I  put  on* my  house  each  month,  I  would  say  that  to  take 
care  of  myself  in  total,  including  that  $50,  under  one  hun¬ 
dred  dollars  a  month. 

Q.  I  understood  you  to  say  that  there  was  no  curb  at 
the  bus  station  in  Tryon.  A.  There  is  not. 

Q.  Do  you  recall,  Mrs.  Boone,  ever  meeting  me  at 

1146  the  bus  station?  A.  No.  I  met  you  in  front  of  our 
local  A&P  store,  I  think. 

Q.  When  I  got  off  the  bus,  weren’t  you  there  to  meet  me? 
A.  I  was  not. 

Q.  Was  that  the  bus  station  I  got  off  at?  A.  I  don’t 
know  where  you  got  off.  I  ran  into  you  right  in  front  of 
the  A&P  store.  There  is  a  curb  there. 

Q.  Isn’t  the  bus  station  where  the  gasoline  station  is? 
A.  Yes. 

Q.  Isn’t  there  quite  a  concrete  platform  there?  A.  No. 
Q.  There  is  not?  A.  No,  there  is  a  very  slight  rise;  no 
curb  at  all. 

Q.  No  triangular  part  to  it?  A.  No,  there  is  not. 

Mr.  Wellford:  I  think  that  that  is  all  I  care  to  ask. 

Mr.  Patterson:  I  just  want  to  ask  you,  I  think,  two  or 
three  questions. 

Further  Cross  Examination 

By  Mr.  Patterson: 

Q.  How  long  a  time  elapsed  following  Private  Williams’ 
visit  to  Tryon  before  you  went  to  New  Orleans?  A.  Four 
or  five  days. 

1147  Q.  Have  you  any  idea  how  he  ascertained  your 
address  in  New  Orleans?  A.  No. 

Q.  Did  you  tell  any  one  where  you  would  be  stopping 
there?  A.  I  told  one  or  two  of  my  friends  in  Tryon. 
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Q.  You  did  not  tell  Major  Boone  about  it?  A.  No,  I 
did  not. 

Q.  How  long  bad  you  been  in  New  Orleans  when  he  first 
called  up?  A.  I  am  not  sure  exactly,  but  I  think  four  or 
five  days.  We  stayed  in  New  Orleans  ten  days,  and  he 
called  twice.  Within  three  days  of  each  other  the  calls 
came. 

Q.  You  do  not  recall  the  name  of  the  other  soldier  who 
was  with  him,  do  you?  A.  No.  It  was  told  to  me  on  the 
taking  of  my  deposition,  but  I  still  don’t — it  was  a  funny 
name. 

Q.  Did  they  register?  A.  Yes,  they  registered  at  the 
TJJS.O.  room. 

Q.  Now,  as  I  understand  it,  you  admit  that  following 
Judge  Bailey’s  decision  and  up  to  the  filing  of  the  present 
suit,  the  latter  being  in  the  spring,  I  believe,  of  1943,  from 
time  to  time  you  had  intoxicating  liquors  in  your  home? 

Is  that  correct?  A.  Yes,  that  is  correct. 

1148  Q.  How  continuously  did  you  have  them  there? 

A.  I  cannot  specify.  Not  steadily — at  intervals. 

Q.  And  you  used  them,  along  with  your  other  guests? 
A.  I  did,  occasionally. 

Q.  Now%  what  caused  you  to  discontinue  this  on  the  fil¬ 
ing  of  this  suit?  A.  The  knowledge  of  allegations  of  ex¬ 
cessive  use  of  alcohol  that  had  been  made  against  me  per¬ 
suaded  me  that  the  only  course  of  action  open  to  me  in  re¬ 
gard  to  that  matter  was  complete  and  absolute  abstinence. 

Q.  Was  it  because  you  wanted  to  be  able  to  say  to  the 
Court  in  this  case  when  it  was  tried  that  you  were  not 
using  alcoholics?  A.  Of  course  I  wanted  to  be  able  to  say 
that  to  the  Court. 

Q.  But  you  did  not  feel  that  compelling  force  following 
Judge  Bailey’s  decision,  did  you?  A.  I  must  say  that  I  do 
not  feel  at  the  present  time  that  a  very  occasional  use  of 
alcoholic  beverages  is  a  matter  of  morals. 

Q.  You  don’t  consider  it  a  matter  of  morals?  A.  I  do 
not. 
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Q.  In  connection  with  the  rearing  of  children,  is  there  any 
moral  element  involved?  A.  I  can  say  that  in  con- 

1149  nection  with  the  rearing  of  my  children,  it  will  be  a 
moral  element. 

Q.  But  following  the  award  of  the  children  by  Justice 
Bailey  and  throughout  your  efforts  to  obtain  their  custody 
up  to  the  filing  of  this  suit,  you  continued  the  practice  of 
having  the  alcoholics,  didn’t  you?  A.  I  did. 

Q.  And  it  was  mainly  your  thought  of  an  inquiry  into  that 
at  the  hearing  which  we  are  having  now  which  caused  you 
to  discontinue  the  use  of  them?  Is  that  correct?  A.  I  think 
I  would  say  it  is. 

Q.  Merely  a  fear  of  the  influence  which  those  practices 
would  have  in  the  determination  of  this  case — is  that  your 
answer?  A.  The  knowledge  that  my  life  must  be  constantly 
observed  has  brought  me  to  the  conclusion  that  I  cannot 
participate  in  actions  that  in  other  persons  would  be  per¬ 
fectly  normal,  and  my  realization  that  this  will  continue  as 
long  as  I  live. 

Mr.  Patterson  (to  the  reporter) :  Will  you  read  the  pre¬ 
vious  question?  She  may  think  that  she  answered  it.  I 
would  like  to  have  a  direct  answer. 

Mr.  Denit:  I  think  that  she  did.  I  do  not  think  this  wit¬ 
ness  should  be  relegated  to  a  compartment  of  yes  or  no. 

Mr.  Patterson :  I  have  no  such  desire. 

The  Court:  I  think,  Mr.  Patterson,  that  your  question 
has  been  answered. 

1150  Mr.  Patterson:  Very  well,  then.  I  have  no  desire 
to  embarrass  the  witness. 

Q.  Would  your  answer  be  the  same  if  the  question  had  re¬ 
lated  to  other  practices  than  the  use  of  alcoholics?  A.  Can 
you  tell  me  what  you  mean  by  that? 

Q.  Association  with  men  other  than  your  husband.  A. 
That  is  an  entirely  different  matter,  in  my  mind. 

Mr.  Patterson :  I  believe  that  that  is  all. 
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Redirect  Examination 
By  Mr.  Denit: 

Q.  Mrs.  Boone,  do  you  know  how  counsel  for  your  hus¬ 
band  obtained  possession  of  this  so-called  Pashley  letter? 
A.  I  do. 

Q.  How  did  they  get  it?  A.  It  was  abstracted  from  a 
wastebasket  'where  I  had  torn  it  and  thrown  it. 

Q.  You  mean  that  it  was  never  mailed?  A.  It  was  never 
mailed. 

•  ••••••••• 

By  Mr.  Wellford: 

Q.  Mrs.  Boone,  in  that  Pashley  letter  you  asked  Bill 
Pashley  to  write  you  under  the  name  of  Mildred  Mason  at 
Saluda.  Is  it  not  a  fact  that  you  have  already  admitted 
that  you  received  mail  from  him  under  that  name? 
1151  A.  I  did  admit  that. 

Q.  And  that  came  to  you  under  the  name  of  Mil¬ 
dred  Mason  at  Saluda  ?  A.  I  wrote  him  another  letter  which 
I  did  mail,  in  which  I  asked  him  to  write  me  under  that 
name  at  Saluda. 

Q.  Have  you  that  letter  with  you?  A.  No.  I  mailed  it. 

Q.  Have  you  a  copy  of  it?  A.  No. 

Q.  What  did  you  tell  him  in  that  letter?  A.  I  told  him 
nothing  whatsoever  about  my  troubles. 

Q.  What  did  you  say  in  that  letter,  Mrs.  Boone?  A.  I 
told  him  that  I  was  terribly  unhappy  and  upset,  but  I  did 
not  in  any  way  make  any  reference  to  the  incident  with 
which  we  are  all  so  concerned. 

Q.  Why  did  you  ask  him  to  write  to  you  under  the  name 
of  Mildred  Mason  at  Saluda?  A.  Because  I  was  convinced 
that  every  action  of  mine  was  under  surveillance  and  I  saw 
no  reason  to  add  ammunition,  however  innocent,  to  the  fires. 

Q.  Was  he  a  sweetheart  of  yours?  A.  He  was  a  good 
friend  of  mine. 
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Q.  Did  you  ever  receive  telephone  messages  from  him, 
long  distance  phone  calls?  A.  I  don’t  remember. 

1152  Q.  You  have  no  recollection?  A.  I  must  have,  if 
I  mentioned  it  in  that  letter.  I  do  not  remember  per¬ 
sonally  at  this  time. 

Mr.  Wellford :  I  think  that  is  all. 

The  Court:  Is  that  all? 

Mr.  Denit:  We  rest. 

•  ••••••••• 

Proceedings 

Mr.  Wellford:  I  understand,  Mr.  Denit,  that  you  rest. 
Mr.  Denit:  Yes,  sir. 

Mr.  Wellford:  In  behalf  of  the  infant  plaintiffs  I  wish 
to  offer,  for  the  purposes  of  impeaching  the  testimony  of 
the  intervening  defendant,  Mrs.  Boone,  her  depositions 
which  were  taken  on  October  15,  1943,  and  November  10, 
1943.  They  have  been  filed  in  this  cause.  Notice  has  been 
served  upon  all  parties  of  the  filing  thereof ;  and  I  now  offer 
them  as  affecting  her  credibility  as  a  witness. 

Mr.  Denit:  We  object  to  that. 

The  Court:  Well,  I  would  think  that  it  might  be  proper 
to  take  particular  parts  of  it,  to  contradict  the  pres- 

1153  ent  testimony  of  the  witness,  and  to  admit  those 
parts.  I  doubt  the  propriety  of  admitting  any  other 

parts.  If  counsel  will  point  out  particular  parts  which  seem 
to  have  an  impeaching  nature,  they  may  be  admissible. 
Have  you  any  other  objection  than  that? 

Mr.  Denit :  The  chief  ground  of  the  objection,  of  course, 
is  that  your  Honor  has  already  ruled  concerning  this  so- 
called  proffered  evidence,  and  these  depositions  are  loaded 
with  that. 

The  Court:  Well,  I  think  that  perhaps  if  there  are  any 
contradictions  in  these  depositions  to  evidence  which  I  have 
admitted  this  morning,  that  perhaps  they  would  be  admis¬ 
sible. 

Mr.  Wellford:  I  might  say  this — 
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Mr.  Denit:  As  I  understand  it,  the  rule  about  impeach¬ 
ing  a  witness  is  that  his  attention  must  be  called  to  some¬ 
thing  that  is  claimed  to  impeach  him,  and  the  witness  must 
be  given  an  opportunity  to  answer.  You  cannot  simply  go 
out  and  try  to  find  statements  which  do  not  match  and  dove¬ 
tail  on  several  incidents  and  then  throw*  them  all  in  to¬ 
gether  and  say  that  that  is  impeaching. 

Mr.  Wellford:  I  would  like  the  record  to  show*  this,  that 
these  depositions  were  taken  in  pursuance  to  Rule  26  of  the 
Federal  Rules  of  Civil  Procedure  which  permitted  the  tak¬ 
ing  of  depositions  of  a  party  for  the  purpose  of  discovery 
or  for  use  as  evidence  in  the  action  or  for  both  purposes. 

Under  the  same  rule,  Section  (d),  the  deposition  of  a 
1154  party  or  of  any  one  who  at  the  time  of  taking  the  dep¬ 
osition  w^as  an  officer,  director,  or  managing  agent  of 
a  public  or  private  corporation,  partnership,  or  association 
w’hich  is  a  party  may  be  used  by  an  adverse  party  for  any 
purpose. 

Now,  he  has  offered  these  16  depositions  which  we  are 
going  to  supply  at  a  later  date,  and  I  am  offering  these  now, 
and  I  thought  that  after  your  Honor  has  set  aside  a  date  for 
this,  we  could  settle  this  whole  matter  in  regard  to  this  and 
to  his  depositions,  and  for  such  argument — 

The  Court:  I  think  that  Mr.  Denit  is  right.  Your  pur¬ 
pose  is  impeachment  here. 

Mr.  Wellford:  Credibility. 

The  Court :  Of  the  present  testimony  of  the  witness.  It 
is  not  contradicting  her  bv  the  testimony  of  some  other 
witness.  It  is  impeaching  her  by  some  previous  statement 
wdiich  you  say  she  has  made. 

The  rule  is  very  clear  that  under  such  circumstances  the 
witness  must  be  confronted  with  the  alleged  prior  state¬ 
ment,  with  a  repetition  of  the  particular  words  that  the  wit¬ 
ness  may  have  used — and  there  will  be  no  trouble  here  be¬ 
cause  of  the  record — so  that  she  may  be  confronted  with 
those  words  and  be  permitted  to  say  whether  or  not  she 
stated  them,  and,  if  she  admits  that  she  has,  then  presum¬ 
ably  an  explanation  is  in  order. 
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I  think  that  that  is  the  proper  procedure,  Mr.  Well- 
ford. 

1155  Mr.  Wellford:  I  am  of  the  impression — 

The  Court:  If  you  misapprehended  the  situation, 
or  have  any  other  point  about  it,  I  will  not  be  technical;  I 
will  permit  you  to  recall  Mrs.  Boone  for  the  purpose  of 
further  cross  examination. 

(After  considerable  more  discussion:) 

Mr.  Wellford:  Well,  I  will  offer  them  and  let  your  Honor 
rule  on  them,  because  I  think  that  they  are  admissible  as 
such. 

The  Court:  Well,  I  won’t  be  able  to  agree  with  you 
about  that,  but  I  will  permit  you  to  recall  Mrs.  Boone  for 
further  cross  examination  and  put  such  impeaching  ques¬ 
tions  as  you  desire  to  put,  taken  from  that  record. 

Mr.  Wellford:  Well,  I  will  let  it  stand  just  as  an  offer  to 
introduce  them  as  impeaching  her;  and  with  that  I  will 
rest. 

The  Court:  Very  well. 

Mr.  Patterson :  Defendant  Boone  rests. 

The  Court:  That  closes  the  case,  then,  except  for  this 
matter  of  the  depositions  that  Mr.  Denit  has  offered. 

•  •  • 

1156  The  Court :  As  I  read  these  recent  decisions  of  the 
Court  of  Appeals,  and  other  decisions,  for  that  mat¬ 
ter,  it  seems  to  be  in  order  to  consult  the  wishes  of  the  chil¬ 
dren  with  respect  to  these  matters — not  as  controlling,  but 
as  a  matter  to  be  taken  into  consideration. 

Is  there  any  question  about  that? 

Mr.  Wellford:  None  in  my  mind. 

Mr.  Denit:  I  do  not  think  that  consulting  children  who 
would  be  so  limited  in  their  expression  one  way  or  the  other 
and  also  when  they  have  been  away  from  their  mother  this 
length  of  time,  through  the  coercion  of  the  father,  would - 

The  Court :  Of  course,  their  age,  intelligence  and  all  that 
sort  of  thing  would  have  to  be  considered  as  to  whether  or 
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not  their  desires,  if  expressed,  would  be  worthy  of  consid¬ 
eration.  That  would  depend  upon  the  result  of  the  talk, 
■would  it  not,  what  impression  was  made  on  the  Judge? 

Mr.  Denit:  Ordinarily,  in  the  treatment  of  a  guardian, 
as  I  understand  it,  when  a  child  is  over  the  age  of  14,  he 
must  be  brought  into  court  and  he  is  entitled  to  select  his 
guardian.  Under  that  age  his  preference,  I  take  it,  would 
not  influence  the  judge  in  determining  that  question. 

The  Court:  Well,  the  little  boy  is  some  eight  or  nine 
years. 

Mr.  Denit:  Nine  years. 

Mr.  Wellford :  Nine;  and  the  girl  is  six. 

1157  Mr.  Shipman:  And  they  both  have  been  with  the 
father  for  a  matter  of  five  years. 

Mr.  Patterson:  I  think  that  the  desires  of  the  children 
are  evidence  in  the  case,  as  to  what  they  might  wish. 

The  Court:  I  might  want  to  go  further  than  that  and  talk 
■with  them. 

Mr.  Wellford:  Without  hearing  any  one,  I  think  the 
Court  should  see  the  children  at  any  time  he  sees  fit.  I  had 
that  in  mind  when  I  moved  that  they  be  excluded  in  the 
beginning. 

The  Court:  It  occurred  to  me  that  I  might  wish  to  talk 
to  them.  Of  course,  I  would  not  want  to  do  it  without  con¬ 
sulting  counsel  first. 

Mr.  Wellford:  Speaking  for  the  infant  children,  I  have 
no  objection. 

Mr.  Patterson :  Of  course,  we  consent. 

The  Court :  I  could  bring  them  into  court  and  treat  them 
as  witnesses.  I  doubt  whether  that  would  be  the  best  course 
to  pursue. 

Mr.  Wellford :  I  think  that  under  the  authorities - 

The  Court  (continuing) :  But  whether  or  not  I  should 
talk  to  them  privately  is  a  matter  I  want  to  submit  to  you 
gentlemen,  so  that  you  may  consider  it. 

Mr.  Denit :  The  wav  the  matter  impresses  me  at  the  mo¬ 
ment,  here  is  a  very  formal  proceeding  instituted  on 


1158  behalf  of  tjie  children.  I  do  not  think  that  it  loses  its 
formal  character  until  it  is  finally  disposed  of.  There 

are  many  opportunities  for  saying  that  there  is  something 
irregular  if  it  ceases  to  be  a  formal  proceeding. 

The  Court:  Frankly,  if  I  talked  with  the  children  alone, 
that  is,  in  my  office,  it  would  be  informal.  I  would  treat 
them  as  an  adult  seeking  to  get  the  confidence  of  the  chil¬ 
dren  and  have  them  speak  frankly  and  freely.  That  would 
be  my  attitude. 

Mr.  Denit:  So  far  as  the  ultimate  question  of  how  far 
they  would  influence  the  court  is  concerned,  it  is  a  question 
of  evidence  to  be  determined  in  the  sound  discretion  of 
the  court.  I  would  much  prefer  that,  if  the  children  are  to 
be  seen,  that  it  be  in  your  Honor’s  chambers  with  counsel 
present. 

Mr.  Wellford:  I  do  not  see  any  necessity  of  counsel  being 
present.  I  waive  that  right.  I  am  perfectly  willing  that 
your  Honor  either  go  at  an  undisclosed  time  to  the  home 
of  these  children,  unbeknown  to  them,  and  knock  on  the 
door  and  go  in  and  see  them,  or  ask  that  they  be  sent  down 
here. 

Mr.  Denit:  Actually  that  is  a  matter  that  Mr.  Wellford 
cannot  waive.  The  Court  only  can  act  for  the  children. 

Mr.  Wellford:  Under  the  authorities  as  I  understand 
them,  it  is  the  highest  function  of  the  chancellor - 

The  Court:  Tell  me  your  ideas  about  this,  please:  sup¬ 
pose  that  the  court  appointed  a  guardian  ad  litem; 

1159  would  he  have  the  right  to  acquaint  himself  with  the 
children  and,  by  his  conversations  with  them,  make  a 

report  to  the  court  as  to  their  wishes? 

Mr.  Denit:  I  haven’t  any  doubt  as  to  his  right  to  do  that. 
How  far  it  could  be  admissible  in  influencing  his  judg¬ 
ment — 

The  Court:  Would  it  be  something  that  the  court  could 
accept? 

Mr.  Denit :  I  do  not  think  so.  I  think  it  would  be  a  dan¬ 
gerous  thing.  The  question  would  arise  as  to  whom  he 
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talked,  the  circumstances  under  which  h,e  talked,  whether 

the  people  with  whom  he  talked  were  reliable - 

The  Court:  I  do  not  mean  to  talk  to  others,  but  to  the 
children  themselves. 

Mr.  Denit :  Even  then  it  would  not  be  the  usual  way  of 
eliciting  the  facts. 

Mr.  Wellford:  I  think  that  Justice  Cardoza  passed  right 

squarely  on  that  question - 

The  Court :  Suppose  that  we  do  not  determine  that  now, 
but  between  now*  and  when  we  meet  again,  think  it  over  and 
give  me  a  definite  idea  about  it. 

Mr.  Denit:  Yes,  sir.  We  would  be  very  glad  to  do  it. 
##••••#••• 

Deposition  of  Mrs.  Harkness  Smith 

1174  (The  deposition  of  Mrs.  Harkness  Smith  was  read 

1175  by  Mr.  Denit  to  the  following  point,  on  Page  7 :) 

“By  Mr.  McCown: 

“Q.  Now,  do  you  know  what  Mrs.  Boone’s  conduct  has 
been  since  the  6th  day  of  March,  1942? 

“Mr.  Wellford:  I  object  to  the  question  on  the  ground 
that  there  is  not  the  proper  foundation  laid  for  the  ques¬ 
tion.” 

The  Court :  The  objection  is  sustained.  There  is  only 
one  thing  that  you  can  go  into  and  that  is  general  reputa¬ 
tion.  The  individual  acts  of  conduct,  except  as  brought  out 
here  in  the  testimony,  is  inadmissible. 

Mr.  Denit :  I  think  that  the  answer  to  the  question  shows 
that  the  witness  so  understood. 

Mr.  Wellford:  The  answer  is  not  that  way  at  all.  The 

question  was  put  and  the  answer - 

The  Court  (interposing) :  No.  That  is  objectionable. 
That  is  his  own  individual  opinion,  rather  than  testimony 
of  reputation  itself. 

•  *•••••••• 
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429  Mrs.  Harkness  Smith 

Direct  Examination 
By  Mr.  M.  R.  McCown : 

Q.  Your  name  is  Mrs.  Harkness  Smith?  A.  Yes. 

Q.  Where  do  you  live  ?  A.  I  live  officially  on  Lake  Lanier 
in  South  Carolina,  just  over  the  line  in  Tryon,  N.  C. 

Q.  How  long  have  you  lived  in  Tryon  or  at  your  present 
home?  A.  Ten  years. 

Q.  How  far  is  Lake  Lanier,  where  you  live,  from  the  town 
of  Tryon?  A.  A  few  hundred  feet,  just  over  the  line. 

Q.  And  about  what  distance  from  the  centre  of  town?  A. 
A  mile  and  a  fifth  by  road. 

Q.  Do  you  belong  to  any  civic  clubs  or  literary  clubs  in 
Tryon?  A.  I  belong  to  about  four. 

430  Q.  What  clubs  are  they?  A.  The  Lanier  Club,  the 
Garden  Club,  St.  Agnes  Guild  and  the  Parent-Teacher 

Association. 

Q.  Do  you  hold  any  official  position  in  any  of  those  clubs 
at  the  present  time?  A.  I  am  president  of  the  Garden  Club, 
and  am  chairman  of  the  Ways  and  Means  Committee  of 
Lanier  Club. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes. 
Q.  Is  she  connected  with  any  of  the  clubs  you  have  named? 
A.  All  of  them. 

Q.  Does  she  hold  any  office  in  any  of  them?  A.  She  is 
Secretary  of  the  Garden  Club. 

Q.  How  often  have  you  come  in  contact  with  Mrs.  Boone 
since  the  6th  day  of  March,  1942?  A.  I  should  say  I  have 
seen  her  at  least  once  a  week. 

Q.  During  that  time,  where  has  Mrs.  Boone  lived?  A.  I 
don’t  remember  the  name  of  the  street.  What  is  the  name 
of  that  street? 

Q.  Whitney?  A.  Yes,  Whitney  Avenue. 

Q.  Do  you  know  the  character  of  the  neighborhood  in 
which  Mrs.  Boone  lives  ?  A.  It  is  a  very  nice  neighborhood. 
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Q.  Now,  do  you  know  what  Mrs.  Boone’s  conduct  has 
been  since  the  6th  day  of  March,  1942? 

431  Objection  by  Mr.  Wellford  on  the  ground  that 
there  is  not  the  proper  foundation  laid  for  the  ques¬ 
tion. 

•  ••••••••• 

Deposition  of  R.  0.  Andrews 

1175  Mr.  Denit:  The  next  witness  is  R.  0.  Andrews. 

•  ••••*•••• 

432  Mr.  R.  0.  Andrews 

Examination  by  Mr.  McCown : 

Q.  Your  name  is  Mr.  R.  0.  Andrews?  A.  Yes. 

Q.  Where  do  you  live  ?  A.  On  Godshaw  Hill. 

Q.  In  Tryon,  North  Carolina?  A.  In  Tryon. 

Q.  How  long  have  you  lived  in  Tryon?  A.  Thirty  years. 
Q.  What  business  have  you  been  in  during  that  time?  A. 
First,  as  an  employee  in  Missildine  Pharmacy  for  nine 
years,  and  I  was  in  the  grocery  business  until  last  August. 
Since  the  9th  of  October,  I  have  been  postmaster. 

Q.  In  what  section  of  the  town  has  the  residence  of  Mrs. 
Martha  Lightner  Boone  been?  A.  On  Godshaw  Hill, — I  be¬ 
lieve  the  Street  is  Whitney  Avenue,  if  I  am  not  mistaken. 

Q.  Is  that  the  same  section  of  the  town  in  which 

433  you  live?  A.  Two  blocks  of  me. 

Q.  Do  you  know  the  character  of  that  section  of 
the  town  of  Tryon  ?  A.  I  do.  I  have  lived  in  that  section  all 
the  thirty  years  I  have  been  here. 

Q.  What  is  it?  A.  I  would  consider  it  very  good. 

Q.  Do  you  know  the  residence  in  which  Mrs.  Boone  lives? 
A.  I  do. 

Q.  And  the  general  surroundings  of  it?  A.  Yes. 

Q.  State  whether  there  is  a  fence  behind  Mrs.  Boone’s 
residence,  separating  that  from  the  railroad  right  of  way? 
A.  There  is,  I  am  sure,  or  was  the  last  time  I  saw  it. 
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Q.  How  long  ago  has  it  been  since  you  have  seen  that 
fence?  A.  I  don’t  think  more  than  a  few  weeks.  I  can  not 
say  definitely,  but  recently. 

Q.  What  kind  of  a  fence  is  that?  A.  I  would  say  it  is  a 
paling  or  wood  fence  of  some  kind.  I  am  not  absolutely 
sure.  I  have  not  paid  any  particular  attention  to  what  type 
of  fence  it  is.  I  just  remember  seeing  it.  It  never  occurred 
to  me  to  observe  it  closely. 

Q.  Did  you  observe  in  front  of  the  house  as  to  whether 
or  not  there  is  a  sidewalk  there?  A.  Yes. 

Q.  State  whether  there  is  a  concrete  sidewalk  in 

434  front  of  Mrs.  Boone’s  house?  A.  Yes. 

•  *#•*#*#•• 

Q.  Do  you  know  who  built  the  house  in  which  Mrs.  Boone 
lives.  A.  It  .was  built  by  Mr.  C.  W.  Morgan,  who  is  dead 
now. 

Q.  What  business  was  Mr.  Morgan  in  in  Tryon?  A.  In 
the  hardware  business. 

Q.  Do  you  know  who  lived  in  it  after  Mr.  Morgan’s  fam¬ 
ily  moved  out?  A.  I  am  not  sure.  I  could  not  answer  that 
question. 

Q.  Do  you  know  who  lived  in  it  just  before' Mrs.  Boone 
bought  the  property?  A.  Mr.  J.  T.  Arledge. 

Q.  Who  is  Mr.  Arledge?  A.  He  is  an  attorney  here,  across 
the  hall. 

Q.  Does  he  have  any  small  children?  A.  Yes. 

Q.  How  many.  A.  Two.  I  am  sure  he  has  two  small 
children. 

Q.  How  often  have  you  seen  Mrs.  Boone  during  the  period 
from  Mar.  6,  1942,  until  the  present  time?  A.  I  have  seen 
her,  I  should  say,  almost  every  day  when  she  is  in  town, — 
perhaps  as  much  as  twice  a  day.  There  may  have 

435  been  some  days  I  did  not  see  her.  When  I  was  in 
the  grocery  business,  I  certainly  saw  her  every  day 

because  she  was  in  the  store  every  day  or  practically  every 
day. 
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Q.  Do  you  know  approximately  the  amount  of  time  she 
has  been  in  Tryon  during  that  time?  A.  I  would  say  almost 
all  the  time.  I  happen  to  know  she  has  been  out  of  town  a 
few  days  at  a  time,  but  to  the  best  of  my  knowledge  it  has 
been  only  for  a  very  limited  time  that  she  was  away, — for 
two  or  three  days  at  a  time. 

Q.  During  that  period  of  time,  do  you  know  what  her 
conduct  has  been.  Answer  that  Yes  or  No.  Do  you  know 
what  her  conduct  has  been?  A.  Yes. 

Q.  What  has  it  been? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid. 

•  ••••••••• 

1176  The  Court:  I  think  that  the  objection  is  well 
taken. 

435  Q.  Do  you  know  her  general  reputation  in  Tryon 
over  that  period?  A.  I  feel  that  I  do. 

Q.  State  what  it  is? 

Mr.  Wellford :  I  object  to  the  question  on  the  ground  that 
the  proper  foundation  has  not  been  laid  for  the  question  as 
put. 

436  A.  Her  conduct  has  been  absolutely  above  re¬ 
proach. 

Q.  I  asked  about  her  character?  A.  It  is  good. 

Cross  Examination 
By  Mr.  Wellford: 

Q.  Who  have  you  talked  to  about  your  testimony  that  you 
were  to  give  here  today,  if  any  one?  A.  No  one. 

Q.  You  say  there  is  a  fence  around  the  house  where  Mrs. 
Boone  lives  now?  A.  I  am  sure  there  is. 

Q.  Is  there  a  railroad  near  that  house?  A.  Yes. 

Q.  How  far  would  you  say  the  railroad  cut  is  from  the 
house  in  feet,  if  you  can  say?  A.  It  would  be  a  guess  on 
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my  part.  I  don’t  ever  remember  having  been  back  of  the 
house  myself.  What  I  have  observed  is  from  the  front. 

Q.  Taking  into  consideration  the  length  of  this  room, 
could  you  say  how  long  this  room  is.  May  I  help  you  by 
suggesting  that  you  are  about  six  feet  tall.  If  you  will  in 
your  mind  lay  yourself  down.  A.  I  would  stretch  across 
the  room  about  six  times. 

Q.  Say  this  room  is  about  thirty-six  feet, — would  you  say 
that?  A.  Yes. 

437  Q.  Taking  that  as  a  standard,  how  far  would  you 
say  this  cut  is  behind  Mrs.  Boone’s  home?  A.  My 

answer  would  be  purely  guess.  I  would  say  it  is  five  times 
the  length  of  this  room, — at  least  that. 

Q.  Two  hundred  feet?  A.  Yes. 

Q.  How  long  have  you  been  in  the  town  of  Tryon?  A. 
Just  a  little  more  than  thirty  years. 

Q.  May  I  ask  how  old  are  you?  A.  Fifty-four. 

Q.  And  how  old  is  Mrs.  Boone  about, — do  you  know?  She 
is  younger  or  older  than  you?  A.  She  is  younger  than  I. 

Q.  You  would  say  she  is  twenty  years,  at  least,  if  not 
more, — younger  than  you?  A.  At  least  twenty  years. 

Q.  Do  you  associate  with  her  socially?  A.  No,  I  don’t 
ever  associate  with  Mrs.  Boone  socially. 

Q.  Mr.  Andrews,  did  you  ever  testify  for  Mrs.  Boone  in 
any  case  in  any  Court  at  any  time?  A.  Never  in  any  Court. 

Q.  Did  you  ever  file  an  affidavit  in  her  behalf  or  depo¬ 
sition?  A.  As  to  her  character,  yes. 

Q.  You  are  very  friendly  to  her?  A.  Yes. 

Q.  Are  you  friendly  to  Maj.  Boone?  I  mean  her 

438  husband,  Maj.  Daniel  F.  Boone?  A.  I  knew  him  very 
slightly  when  he  was  in  Tryon.  I  was  friendly  with 

him.  On  the  street  was  the  only  way  I  came  in  contact  with 
him. 

•  •  •  *  *  •  •  •  •  • 

Deposition  of  Mrs.  Page  Albrecht 

1182  (The  deposition  of  Mrs.  Page  Albrecht  was  read.) 

•  ••••••••• 
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439  Mrs.  Page  Albrecht 
Examination  by  Mr.  Shipman. 

Q.  Your  name  is  Mrs.  Page  Albrecht?  A.  Yes. 

Q.  You  live  in  Tryon?  A.  I  do  for  some  time. 

Q.  How  long  have  you  been  living  here?  A.  I  have  been 
living  here  since  my  husband  went  over-seas,  which  is  about 
a  year  and  a  half. 

Q.  Who  is  your  husband?  A.  Col.  Albrecht. 

Q.  Where  is  he?  A.  Overseas. 

Q.  Where  do  you  live?  A.  Out  in  the  Valley,  at  Mill 
Farm  with  my  mother. 

Q.  How  far  is  that  from  town?  A.  A  mile  and  a  half 
from  the  post  office  on  the  Hannon  Field  Road. 

Q.  Do  you  know  Mrs.  Martha  Boone?  A.  Yes,  I  know 
her. 

Q.  How  long  have  you  known  her?  A.  I  suppose 

440  almost  since  I  have  been  here.  I  have  seen  her  at  Red 
Cross  every  morning. 

Q.  You  are  engaged  in  Red  Cross  work,  also?  A.  Yes. 

Q.  And  she  is  also  engaged  in  Red  Cross  work?  A.  Yes. 

Q.  To  what  extent  have  you  had  occasion  to  see  and  know 
her?  A.  I  used  to  see  her  at  Red  Cross  nearly  every  morn¬ 
ing  and  she  helped  me  at  the  I T.  S.  0.,  and  I  saw  her  there. 
I  took  First  Aid  class  when  she  was  instructor,  and  I  also 
saw  her  there. 

Q.  Have  you  had  occasion  to  observe  and  know  her  con¬ 
duct  since  around  the  6th  of  March,  1942?  When  did  vou 
first  come  here?  A.  About  the  20th  of  June  last  year. 

Q.  Have  you  had  occasion  to  see  and  know  her  conduct 
since  you  came  to  Tryon?  A.  I  saw  her  every  day  at  Red 
Cross  and  at  First  Aid  Classes  and  at  St.  Agnes  Guild.  I 
think  I  would  know  what  it  is? 

Q.  What,  if  you  know,  has  been  her  conduct  since  you 
have  known  her?  A.  I  have  never  seen  her  do  anything 
that  was  not  a  help  to  other  people.  She  does  a  lot  of 
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jobs  around  town  and  that  is  the  way  we  met  at  Red  Cross 
and  U.  S.  0. 

Q.  What  has  been  her  conduct? 

Mr.  Wellford:  I  object  on  the  ground  that  the 

441  question  is  not  properly  put. 

Q.  Do  you  know  her  general  reputation  in  Tryon 
at  this  time,  the  name  she  bears,  the  general  reputation  and 
character?  A.  Yes,  I  think  so. 

Q.  What  is  it? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid  for  it. 

A.  Why,  it  is  good. 

Q.  Do  you  remember  meeting  or  seeing  a  person  in  Tryon 
on  or  about  January  30, 1943,  by  the  name  of  Psyche  Fred¬ 
erick?  A.  Yes,  I  do. 

Q.  Where  did  you  see  her?  A.  I  saw  her  several  times  at  • 
the  Red  Cross  and  met  her  on  the  street.  I  was  introduced 
to  her  on  the  street  one  morning  and  remembered  her  be¬ 
cause  her  name  was  so  queer. 

Q.  Did  you  see  her  at  the  U.  S.  0.  rooms  in  Tryon?  A. 
Yes,  on  one  occasion. 

Q.  Was  that  about  the  date 'I  mentioned?  A.  Yes,  I  think 
so, — in  the  winter  last  year. 

Q.  Did  you  see  Mrs.  Boone  that  evening?  A.  Yes,  Mrs. 
Boone  had  charge  of  the  U.  S.  0.  before  I  got  there. 

Q.  Tell  if  you  saw  any  association  between  Mrs. 

442  Boone  and  Mrs.  Frederickson, — state  what  you  ob¬ 
served?  A.  You  mean  on  that  evening? 

Q.  Yes,  on  that  evening?  A.  When  I  got  there,  they  were 
sitting  in  one  of  the  front  rooms  talking.  I  think  there  were 
not  so  many  boys  there.  I  got  down  a  little  early.  I  was 
not  supposed  to  be  there  until  nine,  but  got  there  about 
eight-thirty  and  the  three  of  us  sat  there  and  talked.  I  can 
not  remember  what  we  talked  about. 

Q.  What  was  Mrs.  Boone’s  condition  at  the  time  with  re¬ 
spect  to  being  under  the  influence  of  an  intoxicant  or  not? 
A.  It  never  occurred  to  me.  She  certainly  was  not. 
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Deposition  of  Mrs.  M.  0.  Kelly 

1185  (The  deposition  of  Mrs.  M.  0.  Kelly  was  read.) 

•  ••••••••• 

446  Mrs.  M.  0.  Kelly 

Examination  by  Mr.  McCown. 

Q.  Your  name  is  Mrs.  M.  0.  Kelly?  A.  Yes. 

Q.  Where  do  you  live?  A.  In  Try  on,  on  Melrose  Lane. 

Q.  How  long  have  you  lived  in  Tryon  ?  A.  I  guess  about 
thirty  years.  When  I  first  came  here,  I  lived  only  half  the 
year. 

Q.  How  long  has  it  been  since  you  began  spending  your 
entire  time  in  Tryon?  A.  I  have  not  much  of  a  head. 

Q.  Approximately?  A.  I  should  say  about  twenty- two 
or  three  years. 

Q.  Ho  you  know  Mrs.  Martha  Boone?  A.  I  have  knowm 
her  since  she  was  a  child  of  ten,  Martha  Lightner  Boone. 

Q.  Has  she  ever  lived  in  your  home?  A.  Yes,  she  lived 
about  a  year  and  a  half,  from  the  fall  of  1940,  I  think  No¬ 
vember,  until  1942,  perhaps  May. 

Q.  How  friendly  have  you  been  with  Mrs.  Boone 

447  since  the  6th  day  of  March,  1942?  A.  I  think  I  see 
Martha  about  twice  a  week.  We  go  to  the  movies  to¬ 
gether  and  she  comes  to  supper  and  lunch. 

Q.  Have  you  been  in  her  home  during  that  period?  A. 
Yes,  I  helped  her  settle. 

Q.  About  how  frequently  have  you  been  in  her  home?  A. 
I  have  been  there  about  twice  for  lunch.  I  don’t  go  very 
often.  She  comes  to  see  me. 

Q.  Ho  you  know  the  neighborhood  in  which  Mrs.  Boone’s 
home  is  located?  A.  Yes,  very  well.  She  lives  on  the  same 
street  as  our  mayor  Missildine. 

Q.  What  kind  of  a  neighborhood  is  it?  A.  I  think  very 
good.  Some  of  our  nicest  people  live  there. 
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Q.  With  reference  to  her  home,  what  would  you  say  about 
that?  A.  I  think  it  is  a  very  spacious,  well  constructed 
home. 

Q.  What  is  the  material?  A.  Brick. 

Q.  Do  you  know  whether  it  has  a  heating  plant?  A.  Yes, 
she  has  a  stoker. 

Q.  Do  you  know  the  number  of  upstairs  bed  rooms?  A. 
Just  four  bed  rooms,  I  think. 

Q.  Downstairs,  how  many  rooms  ?  A.  A  very  nice  dining 
room,  and  large  living  room,  kitchen  and  hall. 

448  Q.  Do  you  know  whether  there  is  a  fence  between 
Mrs.  Boone’s  lot  and  the  railroad  right  of  way  on 

the  back  of  the  house?  A.  Yes,  there  is  a  fence  there.  I 
can  not  tell  you  the  exact  construction  of  it. 

Q.  Do  you  know  whether  that  fence  was  there  when  Mrs. 
Boone  moved  in?  A.  No.  There  has  always  been  one  there, 
I  guess.  The  house  is  very  pleasant  and  the  grounds  are 
very  nicely  planted. 

Q.  Do  you  know  whether  there  is  a  sidewalk  in  front  of 
Mrs.  Boone’s  house?  A.  There  is  a  concrete  walk  in  to  the 
house.  I  think  there  is  one  in  front  of  the  gate. 

Q.  Do  you  know  the  general  reputation  of  Mrs.  Boone  in 
Try  on  and  what  it  has  been  since  the  6th  day  of  March, 
1942? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid. 

A.  It  is  fine,  so  far  as  I  know. 

Mr.  Wellford :  I  move  to  strike  the  answer. 

Q.  Do  you  know  her  reputation  over  the  period  from 
March  6,  1942,  to  the  present?  A.  Yes. 

Q.  Will  you  state  what  it  is? 

449  .  Mr.  Wellford:  I  object  on  the  ground  that  the 

proper  foundation  has  not  been  laid  for  the  witness 
to  testify. 

A.  Good,  so  far  as  I  know.  I  see  probably  as  much  of 
her  as  any  one. 
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Mr.  Wellford:  I  move  to  strike  the  remarks  of  the  wit¬ 
ness  after  “good”  from  the  record  on  the  ground  that  it  is 
a  voluntary  statement. 

Cross  Examination 

By  Mr.  Wellford: 

Q.  Mrs.  Kelly,  -would  you  mind  telling  me  what  is  the 
difference  in  age  between  you  and  Mrs.  Boone.  I  don’t 
mean  either  of  your  ages, — but  is  she  younger  or  older 
than  you, — would  you  mind,  as  to  how  many  years?  A.  She 
is  certainly  younger. 

Q.  How  many  years.  A.  I  was  eighty-seven  a  little  while 
ago,  and  Mrs.  Boone  is  thirty-one. 

Q.  Mrs.  Kelly,  who  have  you,  if  with  any  one,  discussed 
the  testimony  with  that  you  are  giving  here  this  morning? 
Have  you  talked  to  any  one  about  it  ?  A.  Why,  no. 
*#••••**•• 

Deposition  of  Seth  M.  Vining 

1187  (The  deposition  of  Seth  M.  Vining  was  read.) 

#  •  *  •  •  *  •  •  •  * 

450  Seth  M.  Vining 

Examination  by  Mr.  McCown. 

Q.  Your  name  is  Seth  M.  Vining?  A.  Yes. 

Q.  Where  do  you  live?  A.  In  Tryon. 

Q.  How  long  have  you  been  living  in  Tryon?  A.  Since 
1927. 

Q.  In  what  business  are  you  engaged?  A.  The  news¬ 
paper. 

Q.  What  is  the  name  of  your  publication  ?  A.  The  Tryon 
Daily  Bulletin  and  the  Polk  County  News. 

Q.  In  January,  1943,  did  you  meet  an  individual  who  was 
identified  as  Mrs.  Psyche  Frederickson ?  A.  I  don’t  remem¬ 
ber  the  name. 
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Q.  State,  if  you  can,  any  recollection  you  have  of  such 
individual  and  how  you  fix  her  identity? 

A.  I  could  not  do  that.  I  would  not  know  her  if  I  should 
see  her. 

#•******•# 

451  Q.  Mr.  Vining,  do  you  know  the  general  reputa¬ 
tion  of  Mrs.  Boone  in  the  town  of  Tryon  since  March 

452  6, 1942?  A.  Yes. 

Q.  Will  you  state  what  it  is? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid  to  permit  the  witness  to  an¬ 
swer. 

A.  Good. 

Cross  Examination. 

By  Mr.  Wellford: 

Q.  Who,  if  any  one,  have  you  talked  to  in  regard  to  the 
testimony  you  were  to  give  here  this  morning.  A.  I  have 
not  talked  to  any  one,  except  Mrs.  Boone  asked  me  if  I 
could  come  and  I  told  her  yes. 

Q.  You  did  not  talk  to  any  one  else?  A.  No. 
*••*•••••• 

Deposition  of  Miss  Emma  McFarland 

1189  (The  deposition  of  Miss  Emma  McFarland  was 
read.) 

#•*#*#••** 
452  Miss  Emma  McFarland 

•  ••••**•** 

Examination  by  Mr.  Shipman. 

Q.  How  long  have  you  lived  in  Tryon?  A.  Most  of  my 
life,  a  good  many  years.  I  would  have  to  go  back  a  good 
way. 
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Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes, 
I  think  I  have  known  her  all  her  life. 

Q.  How  many  years?  A.  I  think  she  came  here  as  a  little 
girl  and  lived  near  us. 

Q.  How  long  have  you  known  her?  A.  Twenty  or  twenty- 
five  years,  to  say  off  hand*  it  has  been  at  least  that  long. 

Q.  How  close  do  you  live  to  her?  A.  For  twenty  years, 
I  have  lived  in  the  same  neighborhood  with  her. 

Q.  How  close  do  you  live  to  her  at  the  present  time?  A. 
Three  or  four  blocks. 

Q.  How  long  have  you  lived  that  close  to  her?  A.  Ever 
since  she  has  been  living  at  her  present  home. 

Q.  Do  you  know  her  home?  A.  Perfectly.  I  have  been 
through  it  many  times. 

454  Q.  What  is  the  character  of  the  neighborhood  in 
which  she  lives?  A.  I  approve  of  it.  I  like  it  better 
than  any  other, — it  is  in  a  popular  section. 

Mr.  'Wellford:  I  object  and  move  that  the  testimony  be 
stricken  on  the  ground  that  she  has  given  a  personal  opinion, 
which  is  inadmissible  as  to  the  character  of  the  neighbor¬ 
hood  in  which  she  lives. 

Q.  What  is  your  business  connection  in  Tryon?  A.  At 
present,  I  am  running  Missildine  Pharmacy  as  Executor  of 
the  estate. 

Q.  How  long  have  you  been  running  it?  A.  Since  Dr. 
Missildine ’s  death  in  December  of  last  year. 

Q.  Prior  to  that  time,  what  was  your  business?  A.  I 
was  bookkeeper  for  the  same  drug  store. 

Q.  How  often  do  you  have  occasion  to  see  Mrs.  Boone? 
A.  I  see  her  every  day  practically, — sometimes  twice  a  day. 
She  is  in  and  out  of  the  store,  and  I  see  her  that  way. 
Sometimes  I  walk  home  with  her.  We  live  in  the  same 
direction. 

Q.  If  you  know,  what  has  been  her  conduct  since  about 
March  6,  1942?  A.  Personally,  I  have  not  seen  anything 
wrong  with  her  conduct.  She  has  been  a  perfect  lady,  so 
far  as  I  have  ever  seen  or  known. 
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455  Q.  Do  you  know  what  her  general  reputation  has 
been  during  that  time?  A.  It  has  been  good. 

Mr.  Wellford:  I  move  to  strike  that.  It  is  not  a  proper 
answer,  and  further  that  the  proper  foundation  has  not  been 
laid  for  witness  to  so  testify. 

Q.  I  will  ask  it  again  and  you  can  answer  Yes  or  No,  then 
you  will  be  asked  another  question  ?  Do  you  know  the  gen¬ 
eral  reputation  of  Mrs.  Boone  in  Tryon  since  about  March 
6,  1942?  A.  Yes.* 

Q.  What  is  it?  A.  Good. 

Mr.  Wellford:  I  object  to  this  on  the  same  ground  given 
as  to  the  foregoing  question. 

Q.  Have  you  had  occasion  to  visit  her  in  her  home  where 
she  now  lives?  A.  Yes. 

Q.  About  how  often  have  you  visited  her?  A.  It  would 
be  hard  to  say,  but  I  drop  in  when  I  am  out  for  a  walk. 

Q.  Do  you  know  her  home?  A.  Yes. 

Q.  State  the  type  and  character  of  home  it  is  ?  A.  It  is  a 
well  built  brick  residence  and  the  grounds  are  nice; 

456  it  is  on  a  good  street  in  town  on  which  Dr.  Missildine 
himself  lived  just  beyond  there,  and  I  have  a  garden 

in  that  neighborhood  where  I  used  to  go  quite  often,  and 
have  occasion  to  see  Mrs.  Boone.  It  is  nicely  furnished. 
She  has  very  nice  furniture,  indeed,  and  the  grounds  are 
nice.  She  has  done  a  good  deal  of  work,  she  has  put  a 
fence  around  the  place,  and  has  put  in  shrubbery  and  made 
the  grounds  attractive. 

Q.  Do  you  know  how  long  that  fence  has  been  there?  A. 
No,  I  don’t,  but  it  has  been  there  a  good  while.  You  don’t 
notice  such  things  very  much. 

Q.  Do  you  know  who  lived  in  that  house  just  before  Mrs. 
Boone  moved  in?  A.  Mr.  Jack  Arledge. 

Q.  Who  is  he?  A.  A  lawyer  here  in  town,  the  partner  of 
Mr.  McCown. 

Q.  What  kind  of  family  did  he  have  when  he  lived  there? 
A.  He  has  two  children,  I  believe, — a  wife  and  two  chil¬ 
dren. 
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Q.  Do  you  and  Mrs.  Boone  attend  the  same  church?  A. 
Yes,  we  are  in  the  same  choir, — the  Episcopal  Church. 

Q.  How  long  have  you  been  in  the  same  choir?  A.  At 
least  six  or  seven  years,  may  be  more. 

Q.  Did  you  see  Mrs.  Boone  on  the  night  of  January  30, 
1943.  A.  I  see  her  almost  every  day  and  I  probably  did 
see  her  at  the  time. 

457  Mr.  Wellford :  I  move  that  the  answer  be  stricken. 
It  is  not  responsive  to  the  question. 

Q.  Do  you  remember  having  a  conversation  with  her  at 
night  in  January  of  1943?  A.  Yes,  I  talked  with  her  many 
times  when  I  would  be  checking  up  at  the  store. 

Q.  For  the  purpose  of  refreshing  your  memory,  do  you 
remember  her  coming  down  to  the  store  and  making  a  state¬ 
ment  as  to  where  she  had  been  that  evening?  A.  Yes. 

Q.  About  when  was  that?  A.  It  was, — I  will  have  to  tell 
you  from  some  other  dates, — it  was  last  winter  some  time. 

Q.  What  did  she  tell  you?  A.  I  don’t  remember  what  she 
told  me.  I  think  she  had  been  up  to  Oak  Hall  to  a  party, 
or  to  meet  some  friends. 

Q.  Is  that  about  what  she  said?  A.  Yes. 

Q.  Did  you  observe  her  condition  at  the  time?  A.  Yes, 
her  condition  was  perfectly  natural. 

Q.  What  was  her  condition  at  the  time? 
#•*#•••••* 

458  Q.  What  was  her  condition  on  the  evening  she 
made  this  statement  to  you,  as  to  sobriety?  A.  She 

was  perfectly  sober. 

Q.  About  what  time  of  the  night  was  that?  A.  I  should 
say  around  eight  or  nine  o’clock.  I  don’t  remember  the 
time. 

Q.  Do  you  remember  how  she  was  travelling?  A.  No. 
She  was  in  the  store  when  I  saw  her.  She  was  walking. 

Q.  Do  you  know  the  house  down  here  in  Tryon  they  call 
Sunnydale?  A.  Yes. 

Q.  What  type  of  place  is  that?  A.  So  far  as  I  know  it 
is  very  respectable.  Everybody  goes  there, — that  is,  re¬ 
spectable  people. 
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Mr.  Wellford:  I  move  to  strike  the  answer  on  the  ground 
that  it  is  not  responsive  to  the  question. 

Q.  How  long  has  this  place  been  there  since  it  was  con¬ 
structed?  A.  I  imagine  about  ten  years.  I  guess  eight 
or  ten.  Mr.  Shelnut  built  it. 

Q.  Do  you  know  the  reputation  of  that  place  in  Tryon 
now,  or  what  it  has  been  heretofore?  A.  Yes. 

Q.  What?  A.  Good. 

459  Mr.  Wellford:  I  object  on  the  ground  that  the 
proper  foundation  has  not  been  laid  for  the  wit¬ 
ness  to  answer  the  question. 

Cross  Examination 

By  Mr.  Wellford: 

Q.  About  what  is  the  difference  in  ages  between  you  and 
Mrs.  Boone.  I  don’t  mean  the  age  of  either — how  many 
years  younger  or  older?  A.  I  am  some  older  than  Mrs. 
Boone. 

Q.  What  w’ould  you  say ?  A.  I  really  don’t  know, — about 
fifteen  years. 

Q.  Did  you  ever  see  a  person  intoxicated?  A.  Have  I 
ever  seen  any  one  intoxicated? 

Q.  Yes,  that  is  the  question?  A.  Yes. 

Q.  How  do  you  differentiate  between  the  action  of  a  per¬ 
son  who  is  intoxicated  and  a  person  who  has  had  one,  two 
or  three  drinks?  A.  The  person  who  has  had  one,  two  or 
three  drinks  feels  happy  or  good.  A  person  who  has  had 
more  is  apt  to  be  disagreeable  or  annoying  or  it  might  show 
in  their  walk. 

Q.  This  question  I  am  about  to  ask  is  purely  a  profes¬ 
sional  one  for  the  purpose  of  the  record :  Do  you  drink  in¬ 
toxicating  liquor?  A.  No. 

Q.  Then  you  would  not  know  how  a  person  feels 

460  when  they  took  one?  A.  I  have  taken  cocktails  oc¬ 
casionally  when  I  go  out  in  company.  Outside  of 

that,  I  have  never  been  under  the  influence  of  liquor. 

Q.  Do  you  travel  around  at  night  with  Mrs.  Boone?.  A. 
Not  as  a  rule.  I  have  been  out  with  her  some  at  night. 
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Q.  You  are  quite  friendly  with  Mrs.  Boone?  A.  We  are 
very  good  friends. 

Q.  Are  you  hostile  to  her  husband,  Maj.  Boone?  A.  I 
don’t  know  her  husband. 

Q.  Who  did  you  talk  to  about  what  you  were  going  to 
testify  today  before  you  came  here?  A.  I  have  not  talked 
to  anybody  about  it.  I  didn’t  know  I  was  coming  up  here 
today  until  a  few  minutes  ago. 

Q.  Did  you  ever  testify  for  Mrs.  Boone  in  any  case  any 
where  any  time  before?  A.  I  signed  an  affidavit  for  her 
one  time.  I  don’t  know  how  long  it  has  been. 

Q.  At  whose  request  did  you  sign  it?  A.  At  Mrs.  Boone’s 
request. 

Q.  Did  you  write  the  affidavit  in  long  hand  or  was  it  type¬ 
written?  A.  It  was  typewritten  but  I  read  it  over  and 
signed  it. 

Q.  Who  composed  it?  A.  I  don’t  know. 

Q.  It  was  brought  to  you  and  you  read  it  and  signed  it? 
A.  Yes. 

Q.  Had  you  discussed  with  any  one  before  hand 

461  what  you  were  willing  to  sign?  A.  No,  I  don’t  know 
that  I  did. 

•  ••••••••• 

1197  The  Deposition  of  Mrs.  E.  H.  Parmalee 

*••••••••« 

462  Mrs.  H.  H.  Parmalee 

Examination  by  Mr.  McCown: 

Q.  Your  name  is  Mrs.  H.  H.  Parmalee?  A.  Yes. 

Q.  Where  do  you  live  now,  Mrs.  Parmalee?  A.  On  the 
Wilderness  Road  in  Tryon. 

Q.  How  long  have  you  been  living  in  Tryon?  A.  Eight 
years. 

Q.  Before  that,  where  did  you  live?  A.  Paterson,  N.  J. 
Q.  What  business  connection  did  your  husband  have  in 
Paterson?  A.  A  banker. 
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Q.  For  how  many  years,  approximately?  A.  I  would  say 
forty  years. 

Q.  I  believe  he  was  head  of  one  of  the  largest  banks  in 
Paterson?  A.  He  was  president. 

Q.  What  organizations  in  Tryon  are  you  a  member  of,  if 
any?  A.  Of  St.  Agnes  Guild  of  the  Church  of  the  Holy 
Cross,  a  member  of  the  Garden  Club,  a  member  of  the  La¬ 
nier  Club,  and  of  the  0.  P.  A.  and  the  Red  Cross. 

463  Q.  About  how  often  are  you  at  the  Red  Cross  work 
rooms?  A.  At  present  seldom.  I  am  there  when 

they  cut  out  material. 

Q.  Before  that,  how  frequently  were  you  there?  A. 
About  twice  a  week. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes. 
Q.  About  how  long  have  you  known  her?  A.  About 
eight  years. 

Q.  About  how  often  do  you  see  Mrs.  Boone?  A.  That 
would  be  so  hard  to  say.  We  meet  on  Trade  Street  so  often. 
Q.  Almost  daily?  A.  Almost  daily,  yes. 

Q.  About  how  often  do  you  see  her  in  connection  with 
Church  work,  with  Guild  work?  A.  Every  meeting. 

Q.  She  is  a  regular  attendant?  A.  As  regular  as  I  am. 

•  ••••••*•• 

Q.  Do  you  know  the  home  of  Mrs.  Boone?  A.  Yes. 

Q.  And  the  neighborhood  in  which  it  is  situated?  A. 
Ido. 

Q.  Will  you  state  for  the  record  the  character  of 

464  that  neighborhood? 

Mr.  Wellford:  I  object  to  the  question  for  that  the 
proper  foundation  has  not  been  laid. 

Q.  If  you  know  it?  A.  Yes.  I  would  say  it  is  as  nice  a 
neighborhood  as  there  is  in  Tryon. 

Mr.  Wellford:  I  object  to  the  answer.  It  is  not  respon¬ 
sive  to  the  question.  She  answered  Yes,  and  went  on  with 
an  irrelevant  statement  which  I  ask  to  be  stricken. 

Q.  What  is  the  character  of  the  neighborhood  in  which 
Mrs.  Boone  lives? 
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Mr.  Wellford:  I  object  on  the  ground  that  a  proper  foun¬ 
dation  has  not  been  laid  for  the  witness  to  respond. 

A.  It  is  an  excellent  character. 

Q.  Do  you  visit  Mrs.  Boone  in  her  home?  A.  I  have. 

Q.  About  how  frequently  do  you  visit  her?  A.  When 
there  is  an  occasion. 

Q.  Would  you  say  once  a  month?  A.  No. 

465  Q.  Once  every  three  months?  A.  No,  not  now 
days.  We  can  not  get  around.  Might  I  add  that  I 

have  been  entertained  there. 

•  ••••••••* 

Q.  State  whether  you  have  visited  her  in  her  home?  A. 
I  have. 

Q.  State  whether  Mrs.  Boone  has  visited  you  in  your 
home?  A.  She  has. 

Q.  About  how  often  does  she  go  to  your  home  ?  A.  About 
once  a  month. 

Q.  WTiat  is  the  nature  of  the  visits. — does  she  go  to 
lunch?  A.  I  might  say  purely  social. 

Q.  Do  you  know  the  general  reputation  of  Mrs.  Boone  in 
the  town  of  Tryon  from  the  6th  day  of  March,  1942,  down 
to  the  present  time?  A.  Yes. 

Mr.  Wellford:  I  object  and  move  to  strike  the  answer  on 
the  ground  that  a  proper  foundation  has  not  been  laid 
for  it. 

Q.  Will  you  state  what  it  is? 

Mr.  Wellford:  Objection  on  the  ground  that  the 

466  proper  foundation  has  not  been  laid  for  the  witness 
to  testify. 

A.  It  is  a  good  reputation. 

Cross  Examination 
By  Mr.  Wellford : 

Q.  Mrs.  Parmalee,  you  said  you  had  been  in  Court  be¬ 
fore.  On  what  case  was  that?  A.  Up  north. 

Q.  Have  you  ever  been  in  Court  on  behalf  of  Mrs.  Boone  ? 
A.  No. 


/ 
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Q.  Did  you  ever  file  an  affidavit  or  make  a  deposition  in 
her  behalf?  A.  I  did  in  her  behalf. 

Q.  You  are  very  friendly  to  Mrs.  Boone?  A.  Yes. 

Q.  Do  you  know  her  husband,  Major  Boone?  A.  I  have 
been  introduced  to  him. 

Q.  Who  have  you  talked  to  about  what  you  were  going  to 
testify  today?  A.  Nobody. 

**•••#**** 

Deposition  of  Miss  Mary  Carpenter 

1200  (The  deposition  of  Miss  Mary  T.  Carpenter  was 
read 

#•••••••*• 

467  Miss  Mary  Carpenter 

Examination  by  Mr.  McCown : 

Q.  Your  name  is  Miss  Mary  Carpenter?  A.  Mary  T. 
Carpenter. 

Q.  Where  do  you  live?  A.  I  live  with  Miss  Stearn  at 
Welwyn. 

Q.  How  long  have  you  lived  in  Tryon?  A.  Off  and  on, 
it  must  have  been  about  twenty  years. 

Q.  Do  you  have  any  official  position  in  this  community? 
A.  Yes,  I  am  librarian  of  Lanier  Library. 

Q.  How  long  have  you  held  that  position?  A.  Ten  years 
as  librarian.  I  did  work  before  that  classifying  and  cata¬ 
loguing.  . 

Q.  You  have  lived  here  regularly  since  you  have  held  that 
position?  A.  Yes. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes, 
very  well. 

Q.  How  long  have  you  known  her  ?  A.  I  have  known  her 
for  more  than  ten  years,— ever  since  she  has  been  coming 
to  Tryon, — since  she  was  a  little  girl. 

468  Q.  How  many  times  a  week  do  you  come  in  contact 
with  her?  A.  Several  times  a  week.  She  comes  to 

the  library  or  to  church. 
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Q.  And  you  know  her  in  a  social  way?  A.  Yes. 

Q.  And  she  comes  to  the  library?  A.  Yes. 

Q.  Does  she  come  to  the  home  where  you  and  Miss 
Steam  live?  A.  Yes. 

0.  How  often  would  you  say  she  comes?  A.  I  would  say 
every  few  weeks. 

Q.  Do  you  know  the  general  character  of  the  neighbor¬ 
hood  in  which  Mrs.  Boone  lives?  A.  Yes. 

Mr.  Wellford :  I  object  and  move  to  strike  on  the  ground 
that  the  proper  foundation  has  not  been  laid  for  the  witness 
to  testify. 

Q.  What  is  the  character  of  that  neighborhood?  A.  Very 
good. 

Mr.  Wellford:  I  object  and  move  to  strike  on  the  ground 
that  proper  foundation  has  not  been  laid. 

Q.  Do  you  know  whether  there  is  a  fence  between  her 
property  and  the  right  of  way  of  the  railroad?  A. 
469  Yes,  there  is  a  wire  fence  with  wooden  posts. 

Q.  Do  you  know  how  long  it  has  been  there?  A. 
I  think  a  number  of  years.  I  could  not  say  just  how  long 
it  has  been  there. 

Q.  Do  you  know  the  general  reputation  of  Mrs.  Boone  in 
this  community  on  the  6th  day  of  March,  1942,  down  to  the 
present?  A.  Yes. 

Mr.  Wellford :  I  object  and  move  to  strike  on  the  ground 
that  the  proper  foundation  has  not  been  laid. 

Q.  Will  you  state  what  that  reputation  is? 

Mr.  Wellford:  I  object  to  the  witness’s  answering  on  the 
ground  that  the  proper  foundation  has  not  been  laid  for  the 
witness  to  testify  to  this  question. 

A.  A  good  reputation. 

Cross  Examination  • 

By  Mr.  Wellford : 

Q.  Miss  Carpenter,  without  giving  the  age  of  either  of 
you, — yourself  or  Mrs.  Boone, — would  you  state  for  the 
record  whether  you  are  younger  or  older,  and  about  the  age 
of  Mrs.  Boone  ?  A.  I  am  seventy-five  years  old. 
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Q.  How  old  would  you  say  Mrs.  Boone  is?  A.  She  is  in 
her  late  twenties. 

Q.  Miss  Carpenter,  you  are  a  friend  of  Mrs. 

470  Boone?  A.  Yes. 

Q.  Did  you  ever  testify  in  a  case  in  which  she  was 
a  party,  for  her  or  against  her?  A.  Yes,  I  would  say  so. 

Q.  Have  you  talked  to  anybody  about  what  you  were  to 
testify  here  today?  A.  No. 

Q.  What  you  have  said  about  Mrs.  Boone  is  your  per¬ 
sonal  opinion?  A.  Yes. 

Redirect  Examination 

By  Mr.  McCown: 

Q.  About  the  testimony  you  gave,  that  was  an  affidavit 
in  the  custody  case?  A.  Yes. 

Q.  With  reference  to  what  you  know  about  Mrs.  Boone, 
state  whether  you  know  what  the  people  in  the  community 
say  about  her?  A.  I  know  everybody  is  very  fond  of  her 
and  that  she  is  a  very  fine  woman  in  every  way. 

Q.  State  whether  your  opinion  was  based  on  that  as  to 
her  general  reputation?  A.  Yes. 

Re-Cross  Examination 

By  Mr.  Wellford: 

Q.  It  still  is  your  personal  opinion?  A.  Yes,  de- 

471  cidedly. 

Deposition  of  J.  Grayson  Newman 

1201  (The  depositon  of  J.  Grayson  Newman  was  read.) 

********** 

472  J.  Grayson  Newman 

Q.  Your  name  is  Grayson  Newman?  A.  Joseph  Gray¬ 
son  Newman  is  my  real  name.  The  way  I  sign  is  J.  G. 
Newman. 
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Q.  You  live  in  Tryon?  A.  Yes. 

Q.  How  long  have  you  lived  here?  A.  All  my  life. 

Q.  Are  you  in  business  here?  A.  Yes. 

Q.  What  business  do  you  have?  A.  Livery  stable. 

Q.  How  long  have  you  been  operating  a  livery  stable  in 
Tryon?  A.  About  thirty-five  years. 

Q.  In  January,  1943,  did  you  meet  or  come  to  know  an 
individual  who  was  known  as  Mrs.  Psyche  Frederick? 
A.  No. 

Q.  Do  you  know  such  a  person?  A.  No. 

Q.  Did  you  give  riding  instructions  to  a  woman  who  was 
living  at  Oak  Hall  Hotel?  A.  No. 

473  Q.  In  January,  1943?  A.  No. 

Mr.  Wellford:  I  object  on  the  ground  that  it  is 
too  general  for  answer  unless  counsel  points  out  its  rele¬ 
vancy  . 

Q.  State  whether  along  about  that  time  you  made  any 
statement  to  any  one  about  the  reputation  of  Mrs.  Martha 
Lightner  Boone?  A.  No,  I  never  made  no  statement. 

Q.  State  whether  you  ever  made  any  statement  to  any 
person  about  Mrs.  Boone  derogatory  to  her  character? 
A.  No. 

Q.  Have  you  ever  heard  any  one  speak  of  the  character 
or  reputation  of  Mrs.  Boone  since  the  6th  of  March,  1942? 

A.  No. 

Q.  Do  you  know  what  her  reputation  or  character  has 
been  in  this  community  since  then,  other  than  having  any 
one  speak  to  you  about  it? 


Q.  Do  you  know  what  her  general  reputation  has  been 
since  that  time?  A.  So  far  as  I  have  seen - 

•  •••••§••• 

474  Q.  Do  you  know  it?  A.  I  don’t  know  anything 
against  it. 

•  •••#•••** 

Q.  Do  you  know  it,  yes  or  no,  since  March  6,  1942?  A. 
I  don’t  know  anything  about  her  reputation. 
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Cross  Examination 
By  Mr.  Wellford: 

Q.  May  I  ask  how  old  you  are?  A.  X  am  sixty-three. 

Q.  Do  you  know  how  old  Mrs.  Boone  is?  A.  No. 

Q.  Would  you  say  she  is  younger  than  you  or  older?  A. 
She  is  much  younger. 

Q.  How  many  years  would  you  say?  A.  Just  to  guess, 
I  would  say  thirty-five. 

Q.  Who  have  you  talked  to  about  what  you  were  going 
to  testify  here  today?  A.  I  have  not  talked  to  any  one. 

Q.  All  you  were  testifying  to  was  your  personal  opinion? 
A.  Yes,  that  is  all. 

Q.  That  is  all.  Thank  you. 

•  •••#••••• 

Deposition  of  Charles  C.  West 
1204  (The  deposition  of  Charles  C.  West  was  read.) 

475  Charles  C.  West 

Examination  by  Mr.  McCown: 

Q.  Your  name  is  Charles  C.  West?  A.  Yes,  my  name  is 
Charles  Cobia  West. 

Q.  Where  do  you  live  ?  A.  At  the  present  I  am  residing 
at  Lake  Lanier,  one  and  eight-tenths  miles  from  Tryon,  on 
the  State  line. 

Q.  I  believe  you  own  that  property?  A.  I  do. 

Q.  How  long  have  you  been  there?  A.  Since  July,  1943. 
Q.  Before  that,  where  did  you  live?  A.  From  January 
1,  1942  to  July  15,  1943,  I  resided  in  the  Bray  cottage  on 
Melrose  Circle. 

Q.  How  many  members  do  you  have  in  your  family?  A. 
At  the  present  there  are  three  members,  Mrs.  West  and  my 
daughter,  Kathleen  West,  and  me. 

Q.  How  old  is  your  daughter?  A.  She  is  now  nineteen 
months  old. 
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Q.  Do  you  know  an  individual  named  Mrs.  Psyche  Fred¬ 
erick?  A.  Not  to  the  best  of  my  knowledge. 

476  Q.  Did  you  ever  discuss  with  any  individual  the 
fact  that  Mrs.  Martha  Lightner  Boone  owned  a 
horse?  A.  No.  I  do  not  know  that  she  owned  a  horse. 

Q.  Did  you  ever  discuss  with  any  individual  the  charac¬ 
ter  or  reputation  of  Mrs.  Boone?  A.  I  have  not. 

Q.  Do  you  know  Mrs.  Boone?  A.  Only  to  speak  to  her. 
I  never  heard  of  her  before  I  came  to  Tryon. 


Deposition  of  James  Rowe 
1204  (The  deposition  of  James  Rowe  was  read.) 


477  James  Rowe 

Q.  Your  name  is  James  Rowe?  A.  That  is  right. 

Q.  Where  do  you  live  ?  A.  I  am  staying  with  my  mother 
in  Tryon  right  now.  My  actual  residence  is  Chicago,  Ill. 

Q.  How  long  has  your  mother  been  living  in  Tryon?  A. 
Since  1936. 

Q.  I  believe  your  father  lived  here  prior  to  his  death? 
A.  That  is  right. 

Q.  How  long  have  you  lived  with  your  mother  in  Tryon? 
A.  Since  last  January.  I  previously  have  spent  vacations, 
but  have  been  here  steadily  since  January. 

Q.  What  are  your  activities  in  Tryon?  A.  All  I  do  is 
volunteer  work  at  the  Ration  Board. 

Q.  I  believe  you  were  in  college  before  you  came  to 
Tryon?  A.  That  is  right. 

Q.  Where  did  you  go  to  college?  A.  Princeton.  I  grad¬ 
uated  in  1939,  and  have  worked  for  my  Ph.  D  in  Chicago. 
Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes, 
I  do. 

478  Q.  How  long  have  you  known  her?  A.  About  six 
years. 
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Q.  Since  yon  have  been  in  Tryon  this  time,  have  you 
seen  her  from  time  to  time?  A.  Yes,  I  have. 

Q.  About  how  frequently  have  you  seen  her?  A.  Three 
or  four  times  a  week. 

Q.  During  that  time,  have  you  learned  what  her  reputa¬ 
tion  is  in  the  community  in  which  she  lives?  A.  Yes. 

Q.  Do  you  know  her  reputation  since  the  6th  day  of 
March,  1942?  A.  I  believe  so. 

Q.  Will  you  state  what  it  is? 

Mr.  Wellford:  I  object  to  the  question  on  the  ground  that 
the  proper  foundation  has  not  been  laid  for  this  witness  to 
testify  as  to  reputation.  i 

A.  She  has  an  excellent  reputation  for  her  working  hard,  i 
and  for  kindness  to  people  around  town. 

Q.  With  regard  to  morality,  what  is  her  reputation?  A. 
Excellent. 

Q.  State  if  you  have  ever  been  in  Mrs.  Boone’s  home?  j 
A.  Yes,  I  have  frequently. 

Q.  And  will  you  tell  the  Court  just  the  nature  of  those 
visits?  A.  Last  March,  Mrs.  Boone  and  other  members  of 
the  weekly  bridge  club  they  had  asked  me  to  make  a 
479  fourth.  Since  that,  I  have  played  very  frequently  at 
her  house  and  with  her  at  other  people’s  houses.  We 
generally  play  once  a  week. 

Q.  Mr.  Rowe,  have  you  learned  since  you  have  been  in 
Tryon  the  character  of  the  neighborhood  in  which  she  lives  ?  ; 
A.  I  think  so. 

Q.  From  what  you  have  learned,  do  you  know  the  char¬ 
acter  of  that  neighborhood?  J 

•  •  •  *  *  •  •  •  •  •  ! 

A.  Yes.  i 

Q.  Will  you  state  what  it  is? 

•  •  •  *  •  *  •  •  •  • 

A.  It  is  a  very  good  neighborhood.  Fine  people  live 
there. 

Q.  Will  you  state,  if  you  know,  whether  there  is  a  fence 
separating  the  property  of  Mrs.  Boone  from  the  railroad 
property?  A.  There  is  a  fence. 
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Q.  Will  you  describe  the  kind  of  fence  it  is?  A.  A  wire 
fence  with  posts. 

Q.  Do  you  know  how  long  that  fence  has  been  there?  A. 
Since  I  have  been  at  the  house,  it  has  been  there. 

Q.  It  was  there  when  you  first  knew  the  property?  A. 
That  is  right. 

480  Q.  How  long  has  it  been  since  you  have  known  that 
property?  A.  Since  last  March. 

(By  Mr.  Wellford:  1943?  A.  Yes.) 

Q.  Do  you  mind  stating  for  the  record  your  age?  A. 
Twenty-six. 

Q.  Do  you  know  whether  there  is  a  side  walk  in  front  of 
Mrs.  Boone ’s  house?  A.  Yes,  I  do. 

Q.  Is  there  one  there?  A.  There  is. 

Q.  Will  you  state  what  kind  of  sidewalk  it  is?  A.  A  ce¬ 
ment  sidewalk  three  feet  wide. 

Q.  You  stated  that  you  worked  at  the  Ration  Board.  Will 
you  state  whether  Mrs.  Boone  works  at  the  Ration  Board? 
A.  Yes,  Mrs.  Boone  has  been  for  some  time  in  charge  of 
filing  gasoline  documents,  various  documents  connected 
with  gasoline  rationing. 

Cross  Examination 

By  Mr.  Wellford: 

Q.  Are  you  married?  A.  No,  I  am  not. 

Q.  Have  you  ever  been  married?  A.  No. 

481  Q.  Do  you  drink  intoxicating  liquor?  A.  Yes. 

Q.  Frequently?  A.  I  drink  once  and  a  while. 

Q.  Did  you  ever  drink  any  at  Mrs.  Boone’s  house?  A.  I 
have, — my  own. 

Q.  Did  you  see  other  people  drink  there?  A.  Yes. 

Q.  How  far  is  the  railroad  cut  behind  Mrs.  Boone’s 
house?  A.  I  don’t  know. 

Q.  Taking  this  room  as  forty  feet  long,  can  you  estimate 
how  far  that  railroad  is  behind  the  house?  A.  It  is  over  a 
hundred  feet,  I  would  say. 
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Q.  Do  you  have  a  section  where  colored  people  live  here  ? 
A.  Yes. 

Q.  Where  is  that  section?  A.  It  is  out  past  our  house. 
Q.  You  were  at  Mrs.  Boone’s  house  the  last  of  this  year? 
A.  Yes. 

Q.  Had  you  been  there  frequently  before  that?  A.  No, 
I  had  not. 

Q.  How  long  had  it  been  before  March  of  this  year  that 
you  had  been  there?  A.  I  never  had  been  there  before. 

Q.  How  many  times  have  you  been  there  since  March  of 
this  year?  A.  I  don’t  know  exactly. 

Q.  Estimate?  A.  Twenty  times. 

482  Q.  Did  you  drink  each  time  you  were  there?  A. 
No,  I  very  seldom  drank  there. 

Q.  All  the  testimony  you  have  given  here  is  your  per¬ 
sonal  opinion  in  regard  to  Mrs.  Boone,  is  it? 

Mr.  Wellford:  I  would  like  the  record  to  show  that  the 
witness  pauses  before  answering. 

A.  Could  you  put  that  another  way?  You  mean  my  testi¬ 
mony  concerning  Mrs.  Boone? 

Q.  Yes.  A.  That  is  right. 

Q.  Who,  if  any  one,  have  you  talked  to  before  you  came 
here  to  testify  as  to  what  you  would  testify?  A.  No  one. 

Re-Direct  Examination 

By  Mr.  McCown: 

Q.  You  testified  that  your  first  visit  to  Mrs.  Boone  was 
last  March?  A.  I  believe  that  is  right. 

Q.  Your  visits  have  continued  from  that  time  up  to  the 
present.  About  how  many  drinks  of  whiskey  did  you  take 
on  any  one  occasion  at  her  home?  A.  One,  if  any. 

Q.  Estimating  that  you  have  been  there  twenty  times, 
about  how  many  drinks  of  whiskey  would  you  say  you  have 
taken  in  her  home?  A.  Ten. 

483  Q.  With  reference  to  the  time,  how  long  has  it 
been  sinco  you  have  taken  a  drink  there?  A.  Three 

months. 
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Deposition  of  Margaret  E.  L.  Beck 

1207  (The  deposition  of  Miss  Margaret  E.  L.  Beck  was 
read) 

•  •••#•••*• 

484  Miss  Margaret  E.  L.  Beck 
#*•••••*•* 

Examination  by  Mr.  Shipman. 

Q.  You  live  in  Tryon?  A.  Yes,  I  do. 

Q.  How  long  have  you  lived  here,  a  resident  of  Tryon? 
A.  We  have  been  down  here  since  1928. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  I  do. 
Q.  How  long  have  you  known  her?  A.  I  have  known 
Martha,  I  think,  since  1931  or  1932. 

Q.  Do  you  know  where  she  now  lives?  A.  Yes. 

Q.  Have  you  been  to  her  home?  A.  Yes. 

Q.  I  wish  you  would  please  state  the  type  and  kind  of 
home  she  has  ?  A.  It  is  a  red  brick  house  on  Godshaw  Hill, 
four  bed  rooms  and  four  rooms  down  stairs, — a  two  story 
house,  with  large  living  room,  dining  room  and  kitchen 
down  stairs. 

Q.  What  about  the  grounds  around  the  house?  A.  It  is 
wooded. 

Q.  State  whether  there  is  a  sidewalk  in  front  of 

485  the  house?  A.  Yes. 

Q.  What  kind?  A.  Concrete. 

Q.  State  whether  there  is  a  fence  between  the  railroad 
and  the  house  ?  A.  A  metal  fence. 

Q.  What  is  the  character  of  the  railroad  along  there, — 
does  it  run  on  top  of  the  ground  or  in  a  cut  there?  A.  I 
think  there  is  a  slight  cut  there,  as  I  remember  it. 

Q.  Have  you  ever  been  associated  with  Mrs.  Boone  in 
any  work  of  public  or  civic  nature?  A.  At  the  Tryon  Red 
Cross,  I  work  with  her  practically  every  day. 

Q.  What  opportunity  have  you  had  of  knowing  Mrs. 
Boone  the  last  two  or  three  years?  A.  I  have  met  her  at 
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Guild  and  church  meetings,  and  have  met  her  at  Red  Cross 
every  morning,  making  surgical  dressings. 

Q.  You  and  she  belong  to  the  same  church?  A.  Yes. 

Q.  What  type  of  work  has  Mrs.  Boone  been  doing  at  the 
Red  Cross?  A.  She  has  been  working  with  me  since  the 
upstairs  was  closed  where  they  made  children’s  clothes. 
Now  she  is  making  surgical  dressings,  for  the  army. 

Q.  Do  you  know  whether  she  has  done  any  work  for  the 
ration  board?  A.  I  think  she  does.  She  is  down  there.  I 
have  seen  her  two  or  three  times  when  I  was  down 
there. 

486  Q.  What  connection  does  she  have  with  the  Sun¬ 
day  School?  A.  She  plays  for  the  hymns  in  the 

morning  and  has  been  teaching  as  a  substitute  when  teach¬ 
ers  can  not  come. 

Q.  To  vour  knowledge,  how  long  has  she  been  active  in 
church  work?  A.  The  last  two  years  she  has  been  in  the 
choir. 

Q.  Do  you  know  her  general  reputation  in  the  community 
since  March  6,  1942?  A.  I  know  her  general  reputation. 

Mr.  Wellford:  Objection  on  the  ground  that  a  proper 
foundation  has  not  been  laid  for  the  witness  to  give  this 
testimony  as  to  the  reputation  of  Mrs.  Boone. 

Q.  Do  you  know  her  general  reputation  in  Tryon  com¬ 
munity  since  March  6,  1942?  A.  I  said  Yes. 

Mr.  Wellford:  I  wish  to  make  the  same  objection  to  this 
question. 

Q.  Wbat  is  it?  A.  I  always  thought  she  was  a  highly 
representative  person. 

Q.  How  far  do  you  live  from  her.  A.  The  other  side  of 
town.  We  live  two  miles  out  on  the  Asheville  road. 

Q.  And  she  lives  about  two  miles  from  you?  A.  Yes. 

Q.  Do  you  know  the  character  of  the  section  of 

487  Tryon  in  which  she  lives?  A.  I  do. 

•  •••#***•■• 

Q.  Tell  us  the  character  of  the  section  in  which  she  lives? 
A.  I  always  considered  it  a  very  good  one.  My  mother 
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owned  property  up  in  that  section  until  she  sold  it  a  year 
ago.  We  always  considered  it  a  good  neighborhood. 

Q.  Do  you  recall  any  other  activity  of  Mrs.  Boone  in  con¬ 
nection  with  the  Red  Cross?  A.  I  took  a  course  under  her 
a  year  ago  last  July.  She  taught  First  Aid  Classes  and  I 
was  one  of  her  pupils. 

Q.  How  long  was  she  engaged  in  that?  A.  I  think  this 
was  the  third  class,  that  I  took. 

Q.  How  long  did  each  class  take?  A.  About  six  weeks. 

Cross  Examination 
By  Mr.  Wellford: 

Q.  Outside  of  your  connection  with  Mrs.  Boone  in  rela¬ 
tion  to  work,  do  you  go  around  with  her  socially?  A.  I 
have  been  to  Mrs.  Boone’s  socially. 

Q.  Do  you  drink  anything  of  intoxicating  liquor?  A. 
Once  and  a  while.  Not  often. 

Q.  Did  you  ever  drink  any  with  Mrs.  Boone?  A. 
488  No. 

Q.  Did  you  ever  see  her  drink?  A.  No,  I  have  not. 

Q.  Have  you  ever  been  in  her  house?  A.  Yes. 

Q.  You  saw  liquor  there?  A.  No,  I  did  not. 

Q.  How  far  is  this  railroad  back  of  her  house?  A.  I 
would  have  to  judge.  My  idea  is  about  half  a  city  block. 

Q.  You  say  it  is  a  slight  cut.  As  a  matter  of  fact,  isn’t 
it  deep  as  a  telephone  pole  that  holds  the  wires?  A.  It 
might  be.  I  know  it  drops.  ' 

It  is  stated  that  Messrs.  Shipman  and  McCown  admit 
that  it  is  a  deep  cut. 

Q.  Who  have  you  talked  to  in  regard  to  what  you  were 
going  to  testify  today?  A.  Nobody. 

Q.  When  did  you  first  know  you  were  going  to  be  called 
as  a  witness?  A.  A  day  or  two  ago,  I  believe. 

Q.  You  could  not  have  known  it  on  the  2nd  day  of  No¬ 
vember,  1943?  A.  No. 

Q.  You  did  not  know  anything  about  it?  A.  No. 
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489  Q.  You  did  not  discuss  it  with  anybody?  A.  No. 
Q.  The  first  you  knew  was  a  day  or  two  ago?  A. 

Yes. 

Q.  Who  talked  to  you?  A.  Mrs.  Boone  asked  if  I  would 
come  up. 

Q.  What  did  she  ask  you?  A.  If  I  would  testify  to  her 
character. 

Q.  All  the  testimony  you  have  given  is  your  own  per¬ 
sonal  opinion?  A.  That  is  all. 

Re-Direct  Examination  , 

By  Mr.  Shipman : 

Q.  I  asked  you  in  regard  to  her  general  reputation  and 
you  said  you  knew  it.  General  reputation  is  established  by 
what  people  in  a  community  generally  say  of  a  person. 
With  that  explanation,  I  will  ask  you  whether  your  answer 
as  to  her  general  reputation  is  based  upon  your  own  per¬ 
sonal  knowledge  or  what  you  have  gained  from  the  public 
generally? 

Mr.  Wellford:  I  object  to  the  question  on  the  ground 
that  it  is  leading  and  on  the  ground  that  it  is  not  proper 
redirect.  It  is  prompting  the  witness  as  to  what  she  has 
definitely  testified  to. 

A.  No,  all  mine  would  be  from  what  I  have  known. 

Deposition  of  Mrs.  Charles  L.  McGavem 

1209  (The  deposition  of  Mrs.  Charles  L.  McGavern 
was  read) 

490  Mrs-  Charles  L.  McGavem 

Direct  Examination. 

Q.  Your  name  is  Mrs.  Charles  L.  McGavern?  A.  Yes. 

Q.  Where  do  you  live?  A.  On  Broadway,  on  Godshaw 
Hill. 
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Q.  How  long  have  you  lived  there?  A.  Practically  all 
my  life.  I  was  born  in  Lynn,  but  came  in  here  when  I  was 
very  young. 

Q.  I  believe  you  own  that  home,  do  you  not?  A.  Yes. 

Q.  Will  you  give  us  the  name  of  your  husband?  A. 
Charles  Leighton  McGavem. 

Q.  What  was  his  connection  in  Tryon?  A.  Rector  of  the 
Episcopal  Church. 

Q.  Where  is  he  now?  A.  In  England. 

Q.  In  what  capacity?  A.  Chaplain. 

Q.  What  is  his  rank?  A.  Captain. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes. 

Q.  How  long  have  you  known  her?  A.  Since  she 
491  came,  back  in  1919. 

Q.  About  how  far  is  your  home  from  the  home  of 
Mrs.  Boone  at  the  present  time?  A.  A  block. 

Q.  About  how  far  from  the  Lightner  home  where  her 
parents  lived?  A.  I  would  say  about  two  blocks  or  three. 

Q.  What  is  the  distance  from  Mrs.  Boone’s  present  home 
to  tile  home  of  her  parents?  A.  A  block  and  a  half  or  some¬ 
thing  like  that.  It  is  in  the  same  general  section. 

Q.  Do  you  know  by  reason  of  your  inquiry  what  is  the 
general  character  of  that  neighborhood  known  locally  as 
Godshaw  Hill?  A.  Yes. 

Q.  State  what  it  is?  A.  I  think  it  is  a  very  good  neigh¬ 
borhood.  It  has  established  families  and  some  of  the  old¬ 
est  residents  in  Tryon  live  in  that  section. 


Q.  Do  you  know  Mrs.  Boone’s  home  where  she  lives 
now?  A.  Yes. 

Q.  How  long  have  you  known  it?  A.  Ever  since  it  has 
been  built. 

492  Q.  Do  you  know  who  built  it?  A.  Mr.  Morgan. 

Q.  How  long  did  Mr.  Morgan  and  his  family  live 
there?  A.  Until  he  died. 

Q.  Do  you  know  who  lived  there  just  before  Mrs.  Boone 
moved  there?  A.  Mr.  Arledge. 
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Q.  Who  is  he  ?  A.  A  lawyer  here  in  Tryon. 

Q.  Do  you  know  his  family?  A.  Yes. 

Q.  State  whether  he  has  any  children  ?  A.  Two. 

Q.  What  is  their  size  and  age?  A.  They  are  small 
children. 

Q.  Do  you  know  whether  there  is  a  side  walk  in  front  of 
Mrs.  Boone’s  home?  A.  Yes. 

Q.  What  kind  of  sidewalk?  A.  Concrete. 

Q.  With  reference  to  the  number  of  bed  rooms  on  the 
second  floor,  do  you  know  that?  A.  Four. 

Q.  With  reference  to  the  character  of  Mrs.  Boone  in  the 
town  of  Tryon,  beginning  with  the  6th  of  March,  1942,  down 
until  the  present  time,  will  you  tell  us  whether  you  know 
her  character  and  reputation. 

493  Mr.  Wellford:  I  object  on  the  ground  that  the 
proper  foundation  has  not  been  laid  for  the  witness 

to  testify.  A.  Yes,  I  know  her  reputation. 

Q.  Have  you  made  inquiry  from  people  in  town  as  to 
w'hat  reputation  she  bears?  A.  Yes. 

Q.  Will  you  state  what  that  reputation  is? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid  for  the  witness  to  testify  as 
to  her  general  reputation? 

A.  I  have  known  here  since  March  6,  1942,  known  her 
reputation  and  known  her  character,  and  so  far  as  I  know 
it  is  very  good. 

Q.  What  do  people  in  the  community  say  with  reference 
to  her  character  and  reputation  over  that  period?  A.  So 
far  as  I  know,  it  is  very  good. 

Q.  Do  you  know  anything  about  the  conduct  of  Mrs. 
Boone  in  that  period?  A.  What  I  have  seen  of  her. 

Mr.  Wellford:  I  object  on  the  ground  that  it  is  too  gen¬ 
eral  to  call  for  any  specific  answer. 

Q.  Do  you  know  her  conduct?  A.  Yes. 

494  Q.  What  opportunity  have  you  had  to  know  Mrs. 
Boone  over  that  period?  A.  We  see  each  other  on 

the  street  and  at  the  house  once  and  a  while.  I  see  her  in 
church. 
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Q.  With  reference  to  church  attendance,  will  you  tell  us 
how  regular  Mrs.  Boone  is  in  her  attendance?  A.  I  will 
say  she  is  very  regular. 

Q.  You  attend  the  same  church?  A.  Yes. 

Q.  With  reference  to  any  duties  in  the  church?  A.  She 
is  very  active  and  very  capable. 

Q.  State  whether  she  is  a  member  of  the  choir?  A.  Yes. 

Q.  With  that  opportunity  to  observe  her  and  having  ob¬ 
served  her  on  those  occasions,  will  you  state  what  her  con¬ 
duct  has  been? 

Mr.  Wellford:  I  object  on  the  ground  that  the  proper 
foundation  has  not  been  laid. 

A.  I  will  say  her  conduct  is  excellent. 

Cross  Examination 
By  Mr.  Wellford: 

Q.  Mrs.  McGavern,  you  used  two  words,  reputation  and 
character,  in  relation  to  Mrs.  Boone.  What  is  the 
495  difference  between  the  two?  A.  Reputation  is  only 
what  you  hear.  Character  is  what  you  are. 

Q.  Mrs.  McGavern,  who  did  you  talk  to  before  you  came 
here  to  testify  today  as  to  what  your  testimony  would  be? 
A.  No  one. 

Q.  The  testimony  you  gave  here  today  is  your  personal 
opinion  of  Mrs.  Boone,  is  it  not?  A.  Yes. 

Q.  Your  husband  is  Captain  in  the  Army?  A.  Yes,  the 
Chaplain’s  Corps. 

Q.  Did  you  have  knowledge  that  your  husband  had  filed 
an  affidavit  in  a  Court  action  in  which  Mrs.  Boone  was  a 
party  in  1941?  A.  Yes. 

Q.  Did  you  and  your  husband  ever  discuss  the  contents 
of  that  affidavit?  A.  Yes. 

Q.  Then  you  had  talked  to  somebody  about  her  reputa¬ 
tion?  A.  I  talked  to  him. 

Q.  Who  else  did  you  talk  to?  Have  you  discussed  with 
any  one  else  her  reputation?  A.  Reputation  is  only  what 
you  hear.  People  talk. 
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Q.  Have  you  discussed  with  anybody  else  her  reputa¬ 
tion?  A.  Yes. 

Q.  Who.  A.  I  discussed  it  with  a  very  good  friend  of 
ours. 

496  Q.  Would  you  mind  giving  the  name?  A.  I  dis¬ 
cussed  it  with  my  mother. 

Q.  What  did  you  say?  A.  I  told  her  I  thought  it  was 
too  bad  there  was  so  much  gossip. 

Q.  All  your  testimony  is  with  reference  to  her  reputa¬ 
tion  since  March  6, 1942.  None  of  your  testimony  goes  be¬ 
fore  that  date?  A.  No,  except  that  affidavit  of  Chaplain 
McGavern  was  before  that  date. 

Q.  You  used  a  word  commonly  used.  What  gossip  was 
going  around  that  you  referred  to? 

Mr.  Shipman :  We  object  to  the  question. 

A.  People  talked  around.  You  know  they  always  think 
when  people  get  a  divorce  that  everything  is  mixed  up,  but 
when  you  actually  know-  things,  you  are  all  right. 

Q.  What  did  you  hear  that  you  considered  gossip?  A. 
You  hear  all  sorts  of  things. 

Q.  You  don’t  mean  me?  I  am  asking  what  you  heard, 
you  and  your  mother  discussing  gossip? 

Mr.  Shipmen:  We  object  on  the  ground  that  no  specific 
circumstances  have  been  referred  to,  and  on  the  further 
ground  that  the  Direct  Examination  was  confined  to  what 
has  transpired  since  March  6,  1942,  and  this  question  is 
general  as  to  all  time. 

497  A.  From  1942,  beyond  that  I  know  absolutely 
nothing  of  any  gossip. 

Q.  What  do  you  know  before  1942? 

Mr.  Shipman:  We  object.  * 

A.  I  don’t  know.  People  talked  a  lot. 

Q.  Did  you  hear  any  disparaging  gossip  ? 

Mr.  Shipman:  We  object. 

A.  More  or  less,  but  people  talk  if  you  live  alone,  but 
you  hear  a  great  many  good  things  about  Martha. 

Q.  You  know  most  of  the  outstanding  substantial  Chris¬ 
tian  people  in  this  community?  A.  I  would  think  so. 


Q.  Those  statements  you  now  detail  as  gossip  came  from 
them?  A.  I  don’t  know. 

Q.  Did  they  come  from  some  one  who  was  not  an  out¬ 
standing  citizen  here?  A.  Not  necessarily. 

Q.  Who  did  they  come  from?  A.  People  talked.  You 
would  meet  different  people.  But  so  far  as  any  concrete 
knowledge  of  anything  I  have  none. 

Q.  We  were  not  speaking  of  knowledge.  We  were  speak¬ 
ing  of  the  word  you  used, — gossip.  WTiat  you  heard,  was 
it  of  such  nature  that  you  vrould  rather  not  disclose  it. 

Mr.  Shipman:  We  object. 

498  Q.  Would  you  disclose  it? 

Mr.  Shipman:  We  object  to  repetition  of  the  ques¬ 
tion. 

A.  Yes,  I  heard  of  an  affair.  I  heard  in  the  very  begin¬ 
ning  when  Mr.  Boone, — didn’t  he  go  off  with  the  children. 
I  was  not  here  at  the  time  and  when  I  came  back  I  heard 
numerous  reports. 

Q.  What  were  those  reports? 

Mr.  Shipman :  We  object. 

A.  I  heard  that  the  children  had  been  taken  away,  that 
Martha  did  not  have  them  any  more. 

Q.  Did  you  hear  any  reason  why. 

Mr.  Shipman:  We  object  on  the  ground  that  all  this 
antedates  March  6,  1942,  and  that  this  matter  was  fully 
inquired  into  in  Washington  and  all  these  matters  have 
been  determined,  and  all  these  questions  are  incompetent 
and  immaterial. 

A.  No,  I  did  not  hear  any  reason  why.  I  just  heard  that 
he  had  taken  the  children  off. 

Q.  How  many  places,  if  you  know, — I  don’t  mean  to  in¬ 
quire, — how  many  places  in  Tryon  are  there  where  you  can 
buy  intoxicating  liquor?  A.  I  don’t  know. 

499  Q.  You  don’t  frequent  such  places?  A.  No. 

Q.  Do  you  go  around  with  Mrs.  Boone  at  night? 
A.  No,  I  have  two  small  children. 

Q.  When  did  you  first  know  you  were  going  to  have  your 
deposition  taken  today?  A.  I  knew  about  a  month  ago  that 
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I  was  to  be  asked  to  give  a  deposition  but  I  did  not  know 
the  date  until  a  week  or  ten  days  ago. 

Q.  Who  asked  you  ?  A.  Mrs.  Boone  asked  me  if  I  would 
make  a  deposition. 

Q.  What  did  she  ask  you  to  testify  to  ?  A.  What  I  knew 
to  be  fact  or  what  I  could  answer  Yes  or  No  truthfully. 
r  Q.  Did  she  tell  the  nature  of  it?  A.  No. 

Q.  Did  she  tell  you  there  was  a  suit?  A.  I  knew  there 
was  a  suit.  I  read  the  newspapers. 

Re-Direct  Examination. 

Q.  Do  you  know  Sunnydale?  A.  Yes. 

Q.  Mr.  and  Mrs.  Kerhulas. 

Q.  How  many  children  have  they?  A.  Four. 

Q.  About  what  ages  are  they?  A.  I  think  between 

500  eighteen  and  thirty. 

Q.  I  believe  the  oldest  is  Mary?  A.  I  don’t  know 

exactly. 

'  Q.  She  is  the  wife  of  Fred  Swann?  A.  Yes. 

Q.  The  next  is  Theodore?  A.  Yes. 

Q.  Do  you  know  what  he  does?  A.  He  is  a  Captain  in 
the  Army. 

Q.  The  next  is  Elizabeth?  A.  Yes. 

Q.  Do  you  know  what  she  does?  A.  Helps  her  father. 

Q.  State  whether  you  know  that  she  was  employed  in  the 
‘  Bank  here  for  a  good  while?  A.  Yes. 

Q.  And  Catherine  is  a  senior  at  Winthrop?  A.  Yes. 
Mr.  Wellford:  I  object  on  the  ground  that  it  is  imma¬ 
terial. 

Q.  Do  you  know  the  reputation  of  Sunnydale  in  this 
►  community? 

Mr.  Wellford:  I  move  to  strike  on  the  ground  that  the 
proper  foundation  has  not  been  laid. 

501  A.  Yes. 

Q.  What  is  it?  A.  It  has  a  very  good  reputation. 
Mr.  Wellford:  I  move  to  strike  on  the  ground  that  the 
proper  foundation  has  not  been  laid. 

Q.  Do  you  know  the  type  of  people  who  patronize  Sunny¬ 
dale?  A.  Yes. 
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Q.  Will  you  state  what  they  are?  A.  The  Rotary  Club 
met  there  until  they  gave  it  up.  We  had  our  dinners  down 
there  and  it  is  an  exceedingly  nice  place. 

Q.  Do  you  know  whether  the  churches  in  this  community 
hold  their  meetings  there?  A.  They  have  from  time  to 
time. 

Q.  And  the  Parent  Teacher  Association?  A.  They  hold 
their  receptions  there  and  banquets,  when  they  can  have 
them. 

Cross  Examination 
By  Mr.  Wellford: 

Q.  Do  you  drink  any  intoxicating  liquors?  A.  No. 

502  Q.  Do  you  dance?  A.  I  have  not  lately. 

Q.  How  long  since  you  have  danced?  A.  It  must 
have  been  five  or  six  years. 

Q.  This  Sunnvdale  is  a  place  where  they  sell  intoxicating 
liquors,  and  they  dance  there?  A.  I  have  never  seen  in¬ 
toxicating  liquor  sold  there,  but  have  seen  plenty  of  danc¬ 
ing  there. 

Q.  You  don’t  know  that  any  intoxicating  liquors  are  sold 
there?  A.  I  have  not  seen  any. 

Q.  Do  you  frequent  that  place  at  night?  A.  Yes. 

Q.  About  how  often?  A.  I  have  not  for  the  last  two 
years.  We  used  to  go  down  about  once  a  week  for  dinner. 
Q.  What  time  did  you  go  down  ?  A.  About  seven. 

Q.  What  time  did  you  leave?  A.  About  nine. 

Q.  Your  husband  was  with  you  most  of  the  time?  A. 
Yes. 

•  •••••••*•• 

The  Deposition  of  David  Cromer 

1214  (The  deposition  of  David  Cromer  was  read) 

•  •••#••  ••• 

503  David  Cromer 

•  ••••••  ••• 
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Examination  by  Mr.  McCown. 

Q.  Your  name  is  David  Cromer?  A.  Yes. 

Q.  Where  do  you  live?  A.  In  Tryon. 

Q.  How  long  have  you  lived  in  Tryon?  A.  All  my  life. 
Q.  With  whom  do  you  live?  A.  My  mother. 

Q.  How  long  has  your  mother  lived  in  Tryon?  A. 

504  About  twenty  three  years,  I  think. 

Q.  At  the  present  time  what  are  you  doing?  A. 
Attending  college. 

Q.  Which  college?  A.  Converse  College  at  Spartan¬ 
burg,  S.  C. 

Q.  In  what  subject  are  you  specializing?  A.  History. 

Q.  Of  what  church  are  you  a  member?  A.  I  go  to  the 
Episcopal  Church. 

Q.  In  Tryon?  A.  Yes. 

Q.  Do  you  have  any  duties  in  connection  with  that 
church?  A.  I  am  organist  of  the  church. 

Q.  How  long  have  you  been  organist?  A.  A  year  and 
nearly  five  months. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes. 
Q.  Yes.  A.  Does  she  go  to  the  same  church  you  attend? 
A.  Yes. 

Q.  Does  she  perform  any  duties  in  connection  with  the 
church  services?  A.  She  sings  in  the  choir. 

Q.  Will  you  state  how  regular  she  is  in  attendance?  A. 
Every  Sunday  she  possibly  can. 

505  Q.  Do  you  recall  a  conversation  with  Mrs.  Boone 
in  which  she  told  you  she  was  going  to  sell  her  car 

and  two  soldiers  had  been  up  that  morning  to  look  at  it? 
A.  That  was  back  last  fall? 

Q.  Yes?  A.  Yes,  sir. 

Q.  Do  you  remember  the  date?  A.  It  must  have  been  on 
Saturday  or  Sunday, — Sunday,  I  guess  it  was. 

Q.  Did  she  have  that  conversation  with  you  at  the 
church?  A.  Wbat  do  you  mean? 
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Q.  When  she  told  you  she  was  going  to  sell  her  car  and 
that  two  soldiers  had  been  up  that  morning  to  look  at  it? 

#••••••■#•• 

Q.  I  will  ask  you  to  state  whether  you  recall  such  con¬ 
versation  with  Mrs.  Boone?  A.  Yes. 

Q.  Do  you  remember  the  day  of  the  week  it  was?  A. 
Sunday. 

Q.  Do  you  rerpember  the  day  of  the  month  it  was?  A. 
The  first  Sunday  in  September, — the  5th,  I  believe. 

Q'.  I  will  ask  you  if  you  observed  whether  Mrs.  Boone 
had  the  appearance  of  being  under  the  influence  of  whiskey 
or  of  having  taken  a  drink. 

506  Mr.  Wellford:  I  object  on  the  ground  that  the 
question  is  not  properly  framed,  and  that  the  ques¬ 
tion  should  be  formed : 

“What  condition,  if  any,  she  was  in”? 

Q.  What  condition  was  Mrs.  Boone  in  on  that  occasion? 
A.  She  was  perfectly  normal. 

Q.  Mr.  Cromer,  do  you  recall  seeing  Mrs.  Boone  on  the 
night  of  January  30, 1943,  in  the  U.  S.  0.  rooms  or  at  some 
other  place  in  Tryon?  A.  I  saw  her  at  the  U.  S.  0.,  yes. 

Q.  Do  you  recall  a  conversation  with  her  in  which  she 
said  she  had  just  come  from  Oak  Hall  Hotel? 

•  •-•••••••• 

Q.  Did  you  have  a  conversation  with  her  at  that  time? 
A.  Yes. 

Q.  What  was  that  conversation?  A.  She  had  just  come 
from  Oak  Hall,  I  believe  it  was,  where  she  had  been  to  see 
a  lady  who  was  sick,  I  believe. 

Q.  Will  you  state  what  was  the  condition  of  Mrs.  Boone 
on  that  occasion?  A.  Perfectly  normal. 

Q.  State  whether  she  had  the  appearance  of  being  under 
the  influence  of  whiskey?  A.  No. 

507  Q.  How  long  did  you  talk  with  her  then?  A.  T 
should  say  around  ten  or  fifteen  minutes. 

Q.  Do  you  know  the  neighborhood  in  which  Mrs.  Boone 
lives  in  Tryon?  A.  Yes. 
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Q.  Do  you  know  the  general  reputation  of  that  neighbor¬ 
hood?  A.  Yes. 

Q.  What  is  it?  A.  Good. 

•  ***•***•• 

Q.  Do  you  know  her  home?  A.  Yes. 

Q.  Have  you  been  in  it?  A.  Yes. 

Q.  Have  you  been  in  the  back  yard?  A.  Yes. 

Q.  State  whether  there  is  a  fence  between  her  property 
and  the  railroad  right  of  way?  A.  Yes. 

Q.  And  what  kind  of  fence  is  it?  A.  A  wire  fence. 

Q.  Do  you  know  whether  there  is  a  sidewalk  in  front  of 
t  the  house?  A.  Yes,  there  is. 

508  Q.  W7hat  kind  of  sidewalk  is  it?  A.  Concrete. 

Q.  Do  you  know  the  general  reputation  Mrs. 
Boone  has  borne  in  the  town  of  Tryon  since  the  6th  day  of 
March,  1942? 

Mr.  Wellford:  Objection  on  the  ground  that  the  proper 
foundation  has  not  been  laid  for  the  witness  to  so  testify? 
A.  Yes. 

Q.  Do  you  know  that  reputation  during  the  period  I  refer 
to?  A.  Yes. 

Q.  What  is  it? 

Mr.  Wellford:  Objection  on  the  ground  that  the  proper 
foundation  is  not  laid  for  the  witness  to  so  testify  to  repu¬ 
tation. 

A.  Good. 

Q.  I  will  ask  you  whether  Mrs.  Boone  by  reputation  is 
known  to  be  a  heavy  drinker?  A.  No. 

Mr.  Wellford:  I  object  to  that  question. 

Q.  Have  you  ascertained  by  reason  of  living  in  Tryon 
and  associating  with  people  generally  what  reputation  Mrs. 
Boone  bears  for  morality  in  this  community, — do  you  know 
her  reputation?  A.  Yes. 

Q.  What  is  it?  A.  Good. 
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Cross  Examination 
By  Mr.  Wellford: 

Q.  Mr.  Cromer,  how  old  are  you?  A.  Twenty-one. 

Q.  You  are  in  college  now?  A.  Yes. 

Q.  How  much  time  do  you  spend  in  Tryon?  A.  I  come 
up  on  Saturday  and  go  back  on  Sunday. 

Q.  How  long  have  you  been  in  college?  A.  This  is  my 
senior  year. 

Q.  This  is  your  fourth  year?  A.  Yes. 

Q.  Prior  to  that  time,  did  you  go  away  to  school?  A. 
No,  I  graduated  at  Tryon  High  School. 

Q.  Do  you  associate  with  Mrs.  Boone  socially?  A.  Yes. 
Q.  How  long  has  that  been  going  on?  A.  I  have  known 
her  practically  all  my  life. 

Q.  I  mean  social  functions,  such  as  going  to  Sunnydale 
and  other  places  of  amusement?  A.  About  the  last  three 
years. 

Q.  You  go  to  church  every  Sunday  and  play  the  organ? 
A.  Yes,  every  Sunday. 

Q.  How  much  time  does  that  take, — when  do  you  leave 
the  church?  A.  I  leave  between  twelve  fifteen  and  twelve 
thirty. 

510  In  the  morning?  A.  Yes. 

Q.  You  go  about  eleven  and  leave  about  twelve 
fifteen?  A.  Yes. 

Q.  Do  you  go  again  in  the  evening?  A.  No. 

Q.  You  spoke  of  her  going  to  church.  It  was  to  morning 
services?  A.  Yes. 

Q.  Do  you  have  afternoon  or  evening  services  at  the 
church?  A.  No. 

Q.  What  is  the  particular  name  of  the  church?  A.  The 
Church  of  the  Holy  Cross. 

Q.  Episcopal  Church?  A.  Yes. 

.  Q.  Who  have  you  talked  to  about  your  testimony  you 
were  going  to  give  here  today,  before  you  came  here?  A. 
No  one. 
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Q.  You  stated  September  5,  Sunday.  Did  you  mean  1943 
as  the  date  of  that?  A.  Yes,  this  past  September. 

Q.  What  happened  on  that  particular  day?  A.  That  was 
when  the  two  soldiers  offered  to  buy  Mrs.  Boone’s  car. 

Q.  What  fixes  the  5th  of  September  in  your  mind?  A. 
It  was  Communion  Sunday  and  we  were  worrying  about  a 
choir. 

511  Q.  And  that  fixes  it?  A.  It  was  the  first  Sunday. 
Q.  And  you  met  these  tw’o  soldiers  by  her?  A.  I 

met  them  the  night  before. 

Q.  Did  you  have  a  conversation  with  them  ?  A.  Yes. 

Q.  Did  Mrs.  Boone  talk  to  them?  A.  Yes. 

Q.  Did  you  see  them  leave  the  U.  S.  0.  A.  Yes. 

Q.  Who  left  with  them?  A.  There  was  a  civilian  with 
them. 

Q.  Did  you  see  Mrs.  Boone  leave  the  U.  S.  0.  A.  No. 

Q.  What  time  did  you  leave?  A.  Around  or  a  little  be¬ 
fore  seven,  I  would  say. 

Q.  P.  M.  A.  Yes. 

Q.  Mrs.  Boone  stayed  there?  A.  Yes. 

Q.  The  soldiers  were  still  there?  A.  No. 

Q.  They  had  gone?  A.  Yes. 

Q.  Did  you  see  Mrs.  Boone  later  on  that  evening?  A. 
No. 

Q.  Have  you  been  in  Mrs.  Boone’s  home  many  times? 
A.  I  have  been  several  times. 

512  Q.  How  recently?  A.  Within  the  last  month,  I 
should  say. 

Q.  Within  the  last  thirty  days?  A.  Yes. 

Q.  When  prior  to  that?  A.  I  have  not  been  over  there 
before  in  a  good  while, — I  have  forgotten  just  when. 

Q.  You  can  not  give  any  time  prior?  A.  No. 

Q.  When  you  were  in  her  home  within  thirty  days,  it 
could  have  been  about  November  15?  A.  Yes. 

Q.  You  discussed  this  case  with  her  at  the  time?  A.  No. 
Q.  She  did  not  mention  the  fact  to  you  about  this  hear¬ 
ing?  A.  Not  at  her  home. 
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Q.  When  did  she  mention  it?  A.  I  was  asked  merely  to 
give  a  deposition  at  some  future  date. 

Q.  When  did  she  ask  you?  A.  I  don’t  remember  the 
date. 

Q.  Who  else  asked  you?  A.  She  is  the  only  one. 

Q.  She  did  ask  you  some  time  to  give  this  deposition  and 
you  can  not  recall  the  date.  Did  she  tell  you  what  date? 
A.  No. 

Q.  Did  she  ask  what  date  you  could  appear  for  the 

513  deposition?  A.  No. 

Q.  Didn’t  it  appear  unusual  that  you  should  be 
asked  to  give  a  deposition  and  no  reason  given  for  it?  A. 
No,  I  just  thought  it  was  maybe  character  witness. 

Q.  Where  did  you  get  that  word  ‘character’.  Did  some¬ 
body  suggest  that  to  you?  A.  No. 

Q.  You  just  thought  that  was  why  you  would  be  called? 
A.  Yes. 

Q.  What  is  the  difference  between  character  and  reputa¬ 
tion?  A.  I  believe  Webster  says  that  character  is  what  a 
person  is,  and  reputation  is  what  people  think  of  a  person. 
Q.  One  is  subjective  and  the  other  is  objective?  A.  Yes. 
Q.  You  thought  you  were  going  to  be  called  as  a  charac¬ 
ter  witness?  A.  Yes. 

Q.  You  didn’t  ask  any  questions  but  it,  but  you  thought 
she  had  a  good  character?  A.  Yes. 

Q.  You  never  talked  to  anybody  about  it?  A.  No. 

Q.  Do  you  know  a  man  by  the  name  of  Dr.  Allen  Jervey, 
Sr.?  A.  Yes. 

Q.  How  long  have  you  known  him?  A.  All  my  life.  He 
is  our  family  doctor. 

514  He  is  a  very  prominent  man  in  this  community? 
A.  Yes. 

Q.  Every  one  worth  while  knows  Dr.  Jervey?  A.  Yes. 

Q.  He  would  know  the  reputation  of  every  one  worth 
while  in  this  community?  A.  Yes. 

Q.  Is  he  in  the  city  today?  A.  I  don’t  know. 

Q.  When  is  the  last  time  you  have  seen  him? 
not  seen  Dr.  Jervey  in  the  last  two  months. 


A.  I  have 
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Q.  Did  you  ever  hear  any  statement  made  by  any  one  at 
any  time  about  Mrs.  Boone  and  Dr.  Jervey?  A.  No. 

Q.  If  it  were  a  fact  for  the  purpose  of  this' trial  that  Mrs. 
Boone  was  in  the  bed  in  her  home  with  a  man  for  about 
three-quarters  of  an  hour,  and  she  in  a  night  gown,  and 
her  husband  came  home  unexpectedly,  and  the  man  with 
her  had  been  drinking  and  she  had  been  drinking  beer,  and  - 
that  that  happened  about  three  months  after  her  last  child 
was  born,  and  that  seven  months  later,  that  same  man  and 
the  defendant  in  this  case  were  on  a  road  somewhere  near 
Tryon,  and  she  in  a  nude  condition  with  the  exception  of 
her  shoes  and  stockings,  would  that  affect  your  testimony 
as  to  whether  she  had  a  good  reputation?  A.  No. 

Q.  You  used  January  30,  a  date  in  1943.  What  fixes  that 
date  in  your  mind?  A.  I  suppose  being  at  the  club  and 
Mrs.  Boone  coming  in  and  telling  that  she  had  been 
515  at  Oak  Hall. 

Q.  You  had  it  ready  in  your  mind  as  soon  as  the 
question  was  put?  A.  Yes. 

Q.  Did  anybody  talk  to  you  about  that?  A.  Not  for  this 
testimony,  no. 

Q.  You  have  talked  to  no  one  within  the  last  day  or  two 
about  your  testimony  you  would  give  here  today?  A.  No. 

Q.  How  did  you  come  to  get  here?  A.  Came  on  the  bus. 

Q.  When  did  you  know  the  time  to  appear?  A.  Last 
Sunday,  I  believe  it  was. 

Q.  Who  told  you  ?  A.  Mrs.  Boone. 

Q.  Were  you  at  her  house  last  Sunday?  A.  No. 

Q.  When  you  were  in  her  house,  did  you  ever  see  any 
intoxicating  liquor  there?  A.  No. 

Q.  Do  you  drink  anything?  A.  No. 

Q.  Did  you  ever  drink  anything?  A.  I  have  tasted  a 
cocktail,  that  is  all. 

Q.  You  have  not  discussed  with  any  one  your  testimony 
here  today?  A.  No. 
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Q.  If  any  one  should  swear  that  they  had  talked  to 

516  you  about  it,  they  would  be  swearing  to  something 
that  w’as  false?  A.  Yes. 

Deposition  of  Dr.  George  Farrand  Taylor 

1216  (The  deposition  of  Dr.  George  Farrand  Taylor 
was  read) 

•  •-•••••••• 

517  Dr.  George  Farrand  Taylor 
#**•*#*••• 

Examination  by  Mr.  McCown. 

Q.  Your  name  is  Dr.  George  Farrand  Taylor?  A.  That 
is  right. 

Q.  Where  do  you  live?  A.  Tryon,  North  Carolina. 

Q.  How  long  have  you  lived  in  Tryon?  A.  Eight  years, 
and  am  in  my  ninth  year. 

Q.  What  is  your  profession?  A.  I  am  professor  of  Bible 
and  Philosophy  at  Converse  College. 

Q.  Do  you  have  any  other  calling?  A.  I  am  an  ordained 
clergyman  of  the  Protestant  Episcopal  Church. 

Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A.  Yes, 
indeed. 

Q.  How  long  have  you  known  her?  A.  I  have  known  her 
ever  since  I  have  lived  in  Tryon. 

Q.  Do  you  know  her  socially  as  well  as  otherwise?  A. 
Yes. 

Q.  State  whether  she  visits  in  your  home  frequently?  A. 
Yes. 

Q.  State  whether  she  is  associated  with  your  wife 

518  in  various  civic  matters?  A.  Yes,  very  intimately. 

Q.  Does  your  wife  have  charge  of  any  civic  func¬ 
tions  in  Tryon?  A.  Yes,  she  is  head  of  the  Home  Friendly 
Society  which  looks  after  boys  in  the  service  from  our 
county, — who  go  in  the  service  from  Polk  County. 


Q.  How  much  of  her  time  is  taken  up  with  those  duties? 
A.  All  that  she  does  not  spend  in  taking  care  of  me. 

Q.  Do  you  know  whether  Mrs.  Boone  helps  in  that  work? 
A.  Yes,  very  much. 

Q.  What  is  her  work?  A.  She  acts  as  secretary  to  an¬ 
swer  letters  and  acknowledge  gifts. 

Q.  About  how  much  of  Mrs.  Boone’s  time  is  taken  up 
with  that?  A.  That  is  a  very  difficult  question.  She  gives 
several  hours  each  week. 

Q.  Those  contacts  bring  both  you  and  Mrs.  Taylor  in 
connection  with  Mrs.  Boone  a  number  of  times  each  week? 
A.  Yes. 

Q.  For  how  long  have  they?  A.  As  far  as  I  remember 
ever  since  the  club  started. 

Q.  About  how  long  ago  was  that?  A.  I  believe  it  was 
two  years  this  May. 

Q.  State  whether  or  not  you  have  seen  Mrs.  Boone  in 
church?  A.  Yes,  indeed. 

Q.  How  regular  is  she  in  attendance  at  church? 
519  A.  Whenever  I  am  there  she  is  there. 

Q.  Does  she  have  any  duties  in  the  church?  A. 
She  sings  in  the  choir. 

Q.  By  reason  of  the  fact  that  you  live  in  Tryon  and  come 
in  contact  with  its  people,  have  you  had  occasion  to  learn 
the  general  reputation  of  Mrs.  Boone  in  this  community 
from  the  6th  day  of  March,  1942,  until  the  present  time? 
A.  Yes. 

Mr.  Wellford :  Objection  on  the  ground  that  the  proper 
foundation  has  not  been  laid  for  the  witness  to  make 
answer. 

Q.  Have  you  ascertained  her  reputation  for  that  period 
of  time?  A.  I  know  it.  I  have  not  ascertained  it.  Without 
going  out  to  find  it,  I  know  it. 

Q.  Do  you  know  her  reputation  with  respect  to  the  use 
of  intoxicating  liquors  in  that  period  of  time?  A.  Yes,  I 
know  it. 

Q.  What  is  her  general  reputation? 
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Q.  I  am  asking  for  general  reputation. 

520  Mr.  Wellford:  Objection  on  the  ground  that 
proper  foundation  has  not  been  laid  for  the  witness 
to  so  testify. 

Q.  What  is  her  general  reputation?  A.  Her  general 
reputation  is  excellent. 

Q.  What  is  her  reputation  with  respect  to  the  use  of 
intoxicating  liquor? 


A.  I  have  never  heard  anything  about  it  one  way  or  the 
other.  I  accept  her  as  a  normal  person. 

Q.  Do  you  know  her  reputation  as  to  morality  in  this 
town  over  that  period?  A.  Yes. 

Q.  What  is  it? 

Mr.  Wellford:  I  object  on  the  ground  that  a  proper 
foundation  has  not  been  laid  for  witness  to  answer. 

A.  It  is  very  good. 

Q.  Do  you  know  the  Tryon  community  generally?  A.  I 
think  I  do. 

Q.  Do  you  know  the  section  of  it  known  as  Godshaw  Hill? 
A.  Yes. 

Q.  Do  you  know  the  reputation  of  that  section  of  town? 
A.  Very  well. 

521  Q.  Will  you  state  what  it  is?  A.  A  very  respect¬ 
able  section. 


Q.  Have  you  seen  Mrs.  Boone’s  home?  A.  Yes. 

Q.  It  is  located  in  the  Godshaw  Hill  section?  A.  Yes, 
it  is. 

Q.  Have  you  been  in  the  back  yard  of  her  home?  A.  Yes. 

Q.  State  whether  there  is  a  fence  between  her  property 
and  the  railroad  right  of  way?  A.  Yes. 

Q.  What  kind  of  fence  is  it?  A.  A  wire  fence  to  guard 
the  back  of  the  yard  from  the  next  place. 

Q.  State  whether  or  not  there  is  a  sidewalk  in  front  of 
the  house?  A.  Yes. 
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Q.  What  kind  of  sidewalk?  A.  A  granite  sidewalk  or 
stone  sidewalk. 

Cross  Examination 

By  Mr.  Wellford: 

Q.  Who  did  you  talk  to  before  you  came  here  this 

522  morning  as  to  the  testimony  you  were  to  give  ?  A.  I 
did  not  talk  with  any  one  about  it. 

Q.  How  did  you  come  to  get  here  at  this  particular  hour? 
A.  I  was  asked  to  come  down  at  ten  o’clock  by  my  wife. 

Q.  Did  she  tell  you  why?  A.  She  wanted  me  to  be  a 
character  witness  for  Mrs.  Boone. 

Q.  Then  you  did  talk  to  somebody?  A.  Not  this  morning. 

Q.  When?  A.  About  two  weeks  ago. 

Q.  What  did  she  tell  you?  A.  She  told  me  that  she  had 
put  me  down  for  ten  o’clock.  She  does  not  tell  me  what  to 
say.  She  tells  me  what  to  do,  but  not  what  to  say  or  think. 

Q.  Your  testimony  today  in  regard  to  Mrs.  Boone  is 
your  sincere  personal  opinion  in  regard  to  her?  A.  That 
is  right. 

Q.  Do  you  know  Dr.  Jervey  in  this  town?  A.  Yes. 

Q.  How  well  do  you  know  him?  A.  Very  well. 

Q.  He  is  a  very  prominent  man  in  this  town?  A.  Yes. 

Q.  Known  by  practically  every  one  in  the  town?  A.  Yes. 

Q.  If  any  one  would  know  the  reputation  of  any  one,  it 
would  be  Dr.  Jervey?  A.  Possibly. 

523  Q.  Do  you  know  where  he  is  today?  A.  I  haven’t 
the  faintest  idea. 

Q.  When  was  the  last  time  you  saw  him?  A.  I  saw  him 
one  morning  this  week  or  last  week  in  his  car  on  the  rail¬ 
road  track  when  he  let  some  one  out  to  take  a  train. 

Q.  Did  you  speak?  A.  No.  We  know  each  other  so  well 
it  is  not  necessary  to  speak. 

Q.  If  it  were  a  fact,  for  the  purpose  of  this  case,  a  proven 
fact,  an  admitted  fact,  that  the  person  whom  you  have  tes¬ 
tified  as  having  a  good  character, — that  in  December,  1938, 
three  months  after  her  child  was  born,  was  in  a  bed  room 


with  a  night  gown  on,  and  a  gentleman  was  sitting  on  the 
bed  with  her,  both  of  them  had  been  drinking  when  her  hus¬ 
band  came  home  unexpectedly  and  the  gentleman  got  up 
and  left  the  room,  after  some  remark, — that  exactly  seven 
months  thereafter  that  same  gentleman  who  was  on  the  bed 
with  this  lady  who  had  been  drinking,  and  she  were  in  an 
automobile  near  Trvon,  and  the  lady  was  intoxicated  as 
much  as  she  has  ever  been  in  her  life,  and  she  was  nude 
with  the  exception  of  her  shoes  and  stockings,  would  that 
affect  your  testimony  as  to  whom  you  have  stated  that  she 
was  a  woman  of  excellent  reputation  and  character?  A. 
That  is  a  very  complicated  question. 

Q.  That  is  a  hypothetical  question.  You  assume  all  of 
those  as  facts,  and  assuming  them  as  facts,  would  that 
affect  your  testimony  about  a  woman  you  have  just 
524  said  was  a  woman  of  good  character.  A.  Is  that 
about  any  woman? 

Q.  This  particular  woman?  A.  You  have  not  said  what 
man.  It  would  depend  on  the  man. 

Q.  It  was  not  her  husband.  A.  It  might  be  a  minister. 

Q.  If  it  was  a  doctor,  would  it  affect  you  at  all?  A.  It 
would  depend  on  the  doctor.  I  can  see  a  situation  where 
it  would  not  affect  me. 

Q.  Would  it  affect  you  in  this  case  if  the  woman  was  Mrs. 
Boone  and  that  man  was  Dr.  Jervey?  A.  It  would  not  have 
any  affect  on  me. 

Q.  Not  at  all?  A.  None  whatever. 

Q.  Did  vou  ever  talk  to  Dr.  Jervey  about  this  case?  A. 
No. 

Q.  Did  you  ever  hear  the  instance  I  have  related?  A.  I 
have  heard  it. 

Q.  Many  times?  A.  One  time. 

Q.  Did  you  think  the  people  were  telling  the  truth?  A. 
They  might  have  been. 

Q.  Would  that  affect  you?  A.  It  does  not  affect  my 
opinion  a  particle. 

Q.  Have  you  given  this  case  any  thought  before  you 
came  here  today?  A.  Yes,  I  have  given  it  thought. 
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525  You  cogitated  quite  a  bit  about  it?  A.  I  have 
thought  it  over. 

Q.  Did  you  come  to  a  determination  what  you  were  going 
to  testify  to  today?  A.  No,  because  I  have  never  testified 
before  and  didn’t  know  what  I  would  be  asked. 

Q.  What  did  you  get  from  your  wife  about  what  you 
were  going  to  testify?  A.  I  did  not  get  anything  at  all. 
She  made  an  engagement  for  me  to  be  here  at  ten  o’clock 
today,  and  I  accepted  the  engagement. 

Q.  Your  testimony  as  to  reputation,  are  you  confining 
that  to  a  theological  and  philosophical  view?  A.  I  am  con¬ 
fining  it  to  common  sense.  I  am  not  bringing  the  Biblical 
or  philosophical  idea,  but  am  talking  as  a  citizen. 

Q.  Do  you  drink  anything  at  all  of  intoxicating  liquor? 
A.  Sherry. 

Q.  Have  you  ever  been  out  at  a  party  where  Mrs.  Boone 
was  present  and  there  was  any  intoxicating  liquor  served? 
A.  No,  I  never  have. 

Q.  Do  you  go  out  socially  with  Mrs.  Boone  in  the  evening 
after  six  o’clock?  A.  Not  very  often. 

Re-Direct  Examination 

By  Mr.  McCown: 

Q.  As  a  matter  of  fact,  the  social  functions  in  Tryon  are 
few  and  far  between  ?  A.  Yes. 

526  Q.  Most  of  them  are  confined  to  affairs  given  by 
the  church  organizations,  the  P.  T.  A.  and  the  Lanier 

Club?  A.  There  are  private  parties,  but  any  affairs  where 
men  of  my  age  mix  with  younger  people  are  not  many. 

•  •*##***•. 
Deposition  of  Mrs.  Bernard  Sharp 

1218  (The  deposition  of  Mrs.  Bernard  Sharp  was  read.) 
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527  Mrs.  Bernard  Sharp 
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Examination  by  Mr.  McCown. 

Q.  Your  name  is  Mrs.  Bernard  Sharp?  A.  Yes. 

Q.  Where  do  you  live?  A.  In  Tryon,  N.  C. 

Q.  How  long  have  you  lived  in  Tryon?  A.  I  have  lived 
here  off  and  on  since  1913,  but  for  the  last  twenty  years  I 
have  lived  here  continuously. 

Q.  I  believe  you  are  the  wife  of  Major  Bernard  Sharpe? 
A.  I  am. 

Q.  Will  you  state  what  connection  he  has  in  business?  A. 
He  is  a  retired  army  officer. 

Q.  Do  you  have  any  duties  in  connection  with  civic  clubs 
in  Tryon  ?  A.  I  am  production  chairman  of  the  Red  Cross. 

Q.  Do  you  belong  to  any  other  civic  organizations?  A.  I 
don’t  know  whether  you  would  call  Lanier  Library  one. 

Q.  And  any  Guild?  A.  The  Episcopal  Church. 
528  Q.  Do  you  know  Mrs.  Martha  Lightner  Boone?  A. 

Yes. 

Q.  How  long  have  you  known  her?  A.  Since  she  was  a 
little  girl. 

Q.  How  often  do  you  see  Mrs.  Boone?  A.  I  suppose 
three  or  four  days  a  week. 

Q.  Are  you  associated  with  he-r  any  way  other  than  the 
civic  work  you  have  mentioned?  A.  She  comes  to  the  Red 
Cross.  She  is  one  of  our  most  faithful  workers. 

Q.  I  believe  the  rooms  are  kept  open  and  the  ladies  in 
Tryon  go  up  there  regularly.  A.  Yes,  every  day  Monday 
through  Friday. 

Q.  I  believe  you  said  you  were  a  member  of  the  Episcopal 
Church?  A.  Yes. 

Q.  You  know  that  Mrs.  Boone  is  a  member  of  that?  A.  I 
think  she  is.  She  sings  in  the  choir  and  belongs  to  the 
Guild. 

Q.  You  know  Tryon  very  well?  A.  Yes. 

Q.  And  the  section  known  as  Godshaw  Hill?  A.  Yes. 

Q.  Do  you  know  the  reputation  of  Godshaw  Hill?  A.  Yes. 

#*#*•*••*# 
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529  Q.  What  is  its  reputation?  A.  I  think  it  one  of  the 
most  desirable  in  town. 

*#•••••••• 

Q.  Have  you  had  occasion  to  make  inquiry  into  the  gen¬ 
eral  reputation  Mrs.  Boone  bears  in  Tryon  community  be¬ 
ginning  with  March  6,  1942?  A.  What  I  have  seen  of  her. 
I  have  never  inquired  into  it. 

#••••****• 

Q.  Do  you  know  that  general  reputation?  A.  Yes. 

Q.  Will  you  state  what  it  is? 

A.  Her  reputation  is  as  a  very  helpful  person  in  the  com¬ 
munity. 

Q.  Do  you  know  the  home  in  which  she  lives?  A.  Yes. 

Q.  Describe  that  in  your  own  words  as  to  the  neigh- 

530  borhood  and  type  of  house?  A.  It  is  a  very  comfort¬ 
able  attractive  house  in  a  fine  neighborhood. 

Q.  Have  you  been  in  the  back  yard  of  her  home?  A.  No. 
Q.  You  don’t  know  whether  there  is  a  fence  between  her 
and  the  railroad?  A.  No,  I  don’t  know. 

Cross  Examination. 

By  Mr.  Wellford: 

Q.  Mrs.  Sharpe,  do  you  know  how  old  Mrs.  Boone  is,  ap¬ 
proximately?  A.  I  don’t  know  whether  she  is  thirty  years 
old  or  not.  I  should  say  in  the  neighborhood  of  thirty  years 
old. 

Q.  What  is  the  difference  as  between  your  age  and  her 
age,  whether  she  is  older  or  younger  ?  A.  She  is  younger. 

Q.  Would  you  mind  stating  the  difference  in  years?  A. 
Thirty  years. 

Q.  Who  did  you  talk  to  before  you  came  here  today  as  to 
your  testimony  to  be  given  in  this  deposition?  A.  I  have 
not  said  a  word  about  my  testimony  to  any  one. 

Q.  Did  you  talk  to  any  one  in  regard  to  this  case  prior 
to  coming  here  today?  A.  No,  I  did  not. 
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Q.  You  have  never  discussed  this  case  with  any  one?  A. 
I  have  not. 

Q.  You  have  known  Mrs.  Boone  a  number  of  years? 

531  Q.  Did  you  ever  discuss  with  your  husband  Mrs. 
Boone’s  marital  troubles?  A.  I  may  have  said  that 

they  were  unfortunate. 

Q.  What  do  you  mean  by  the  word  ‘unfortunate’?  A. 
Unhappy. 

Q.  That  is  still  a  conclusion.  How  did  you  think  that 
they  were  unhappy?  A.  It  was  rather  obvious.  They  were 
separated. 

Q.  Did  you  know  any  reason  w’hy  they  were  separated? 
A.  None  at  all. 

Q.  Did  you  ever  discuss  in  detail  with  your - your  hus¬ 

band  is  a  retired  Major?  A.  Yes. 

Q.  Did  you  ever  discuss  in  detail  any  question  involving 
the  morality  of  Mrs.  Boone?  A.  No. 

Q.  Do  you  know  whether  your  husband  gave  an  affidavit 
for  Mrs.  Boone  in  a  prior  trial?  A.  I  don’t  know. 

Q.  You  never  discussed  that?  A.  I  never  discussed  that. 
Q.  Do  you  associate  with  Mrs.  Boone  after  six  o’clock  at 
night?  A.  No. 

Q.  Do  you  drink  anything  of  intoxicating  liquors?  A.  I 
take  a  cocktail  occasionally  before  dinner. 

Q.  Does  Mrs.  Boone  drink  cocktails?  A.  I  have  no 
idea. 

532  Q.  Do  you  know  Dr.  Allen  Jervey,  Sr.?  A.  Yes. 

Q.  He  is  an  outstanding  man  in  this  community? 

A.  Yes,  indeed. 

Q.  He  knows  everybody  in  this  town?  A.  Yes. 

Q.  He  would  be  able  to  testify  as  to  the  reputation  of 
most  any  one  in  town?  A.  Yes. 

Q.  Do  you  know  where  he  is  today?  A.  I  don’t. 

Q.  Do  you  know  whether  he  is  in  town?  A.  No. 

Q.  Do  you  know  whether  Mrs.  Boone  knows  him?  A.  I 
suppose  she  does.  Everybody  does. 
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Q.  Did  you  ever  hear  from  the  general  community  and 
the  people  who  live  here  whether  there  was  ever  anything 
about  the  relation  of  Mrs.  Boone  and  Dr.  Jervey? 

Mr.  McCown :  Objection  by  the  Intervener  Defendant  for 
that  the  time  is  prior  to  the  time  the  Court  has  limited  in¬ 
quiry  in  this  case. 

A.  Yes,  hearsay. 

Q.  What  was  this  hearsay?  A.  Something  that  they  had 
been  seen  together. 

Q.  Where?  A.  Driving. 

533  Q.  Anything  else?  A.  No. 

Q.  That  is  the  only  remark  you  have  heard?  A. 
That  is  the  only  thing  that  has  come  to  my  knowledge. 

Q.  You  never  heard  general  talk  in  the  community  in  re¬ 
gard  to  Mrs.  Boone  in  connection  with  Dr.  Jervey?  A.  No. 

Q.  You  have  never  learned  that  she  was  with  Dr.  Jervey 
in  a  nude  condition,  except  for  shoes  and  stockings?  A.  No. 

Q.  Assuming  that  to  be  a  fact,  would  your  testimony  be 
that  she  was  a  woman  of  good  reputation?  A.  Assuming 
what  to  be  a  fact? 

Q.  That  Mrs.  Boone  on  or  in  December,  1938,  three 
months  after  her  last  child  was  born,  was  on  the  bed  in 
her  home  with  nothing  but  a  nightgown  on,  and  Dr.  Jervey 
was  with  her  for  three-quarters  of  an  hour,  drinking  beer, 
and  her  husband  came  home  unexpectedly  and  Dr.  Jervey 
got  up  and  left,  and  seven  months  thereafter,  almost  to  a 
date,  Dr.  Jervey  and  Mrs.  Boone  were  in  an  automobile 
near  Tryon  and  she  was  intoxicated,  and  all  her  clothes 
were  removed  except  her  shoes  and  stockings,  would  you 
consider  her  reputation  was  good?  A.  Not  so  far  as  the 
automobile  was  concerned,  but  at  home,  he  was  the  family 
physician. 

Q.  As  to  the  automobile,  if  you  had  knowledge  of  that, 
you  would  not  testify  that  she  was  a  woman  of  good 

534  moral  character?  A.  I  would  have  to  be  sure  that 


was  so. 
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Q.  For  the  purpose  of  this  case,  you  are  to  take  that  as 
an  absolute  proven  fact?  A.  No,  I  can  not  say  I  would. 

Q.  All  of  your  testimony  today  has  been  your  sincere  per¬ 
sonal  opinion  of  Mrs.  Boone?  A.  It  has,  indeed. 

Re-direct  Examination. 

By  Mr.  McCown: 

Q.  If  the  incident  Mr.  Wellford  asked  you  about  occurred 
in  1938  and  in  the  late  fall  of  1939,  and  knowing  the  repu¬ 
tation  Mrs.  Boone  has  established  in  this  community  since 
March  6,  1942,  would  your  testimony  still  be  as  it  has  been 
as  to  her  reputation?  A.  I  think  she  is  decidedly  a  moral 
person  as  we  know  her  now. 

Re-cross  Examination. 

By  Mr.  Wellford: 

Q.  At  the  present  time,  you  think  she  is  a  moral  person? 
A.  Yes. 

Q.  And  if  she  swore  to  it  that  these  were  facts,  that  would 
not  affect  your  testimony  of  her  being  a  good  moral  char¬ 
acter?  A.  No. 

535  Q.  How  long  has  that  been  a  fact?  A.  It  is  a 
thing  that  has  not  come  to  me  at  all. 

•  ••••••••• 

Examination  of  Children  by  Court 

1220  Counsel  for  the  interested  parties  met  in  Mr.  Jus¬ 
tice  Proctor’s  chambers  at  3  o’clock  p.m. 

Present : 

Richard  E.  Wellford,  Esq.,  for  the  plaintiffs. 

Thomas  H.  Patterson,  Esq.,  for  defendant  Daniel  F. 
Boone. 

Louis  M.  Denit,  Esq.,  for  intervenor  defendant  Martha 
Lightner  Boone. 
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Proceedings. 

The  Infant  Plaintiff, 

Daniel  Lightner  Boone, 

was  called  into  the  room  and  then  questioned  by  the  Court 
as  follows : 

Q.  Danny,  what  school  do  you  go  to  ?  A.  Linden  Hall. 

Q.  Where  is  that?  A.  That  is  down  in  Bristol,  j 

1221  Virginia. 

Q.  How  many  boys  go  there?  A.  Two  hundred  and  i 

some. 

Q.  What  do  you  do  there  all  day?  A.  We  play,  and  work, 
too. 

Q.  How  much  play?  A.  We  do  the  work  first. 

Q.  Do  the  work  in  the  mornings?  A.  Yes. 

Q.  How  long?  A.  We  work  from  around  10  o’clock  until 
sometime  just  before  lunch,  when  we  go  out  and  play.  Then 
we  come  in  and  work  some  more ;  then  go  to  lunch  and  work  j 
until  afternoon.  Then  we  drill  for  an  hour  and  come  in  and 
play  for  the  rest  of  the  evening,  and  then  have  retreat. 

Q.  Do  you  have  companies,  soldiers  that  form  companies? 
A.  Yes,  sir. 

Q.  What  is  your  company?  A.  My  company  is  Com¬ 
pany  A. 

Q.  How  many  boys  in  your  company?  A.  I  didn’t  count 
them. 

Q.  Do  you  have  squads?  A.  Yes. 

Q.  How  many  squads  in  a  company?  A.  We  have  three 
squads  in  a  platoon,  and  two  platoons  make  a  corn- 

1222  pany.  That  is  six  squads. 

Q.  That  would  be  48  men.  Do  you  have  any  sergeants? 
A.  Yes,  we  have  sergeants  and  corporals. 

Q.  A  sergeant  to  each  platoon?  A.  Yes. 

Q.  How  many  officers?  A.  I  don’t  know.  We  have  offi-' 
cers  in  each  platoon  and  company,  and  then  we  have  another 
officer — he  is  supposed  to  be  a  major,  and  stands  out  in 
front.  We  have  four  companies.  1 
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Q.  Do  you  have  guns?  A.  Yes. 

Q.  Real  guns?  A.  No,  but  they  are  copies  off  the  real  22 ’s. 
Q.  Can  you  shoot  them?  A.  No,  they  won’t  shoot. 

Q.  They  won ’t  give  you  any  ammunition  ? 

Q.  How  often  do  you  come  back  to  Washington,  back 
home?  A.  I  come  home  most  every  two  weeks  on  account 
of  my  eyes,  but  the  other  boys  stay  there  for  about  a 
month. 

Q.  Do  your  eyes  bother  you?  A.  Yes. 

Q.  What  is  the  trouble?  A.  One  muscle  won’t  work.  Just 
before  I  came  here,  I  was  over  there  having  my  eyes  exer¬ 
cised. 

1223  Q.  W’hat  does  the  doctor  say?  A.  He  said  I  was 
pretty  good.  He  didn’t  see  me,  but  the  lady  that 

takes  me  says  I  got  99. 

Q.  That  will  work  out  all  right  when  you  get  a  little  big¬ 
ger. 

Q.  Do  you  like  to  come  home?  A.  Yes,  sir. 

Q.  Do  you  like  school  best,  or  home  best?  A.  I  like  them 
both  pretty  good. 

Q.  What  do  you  do  when  you  come  home?  A.  I  play 
wdth  my  sister. 

Q.  Penny?  A.  Yes. 

Q.  Do  you  see  your  Daddy?  A.  Yes,  I  see  my  father. 

Q.  Do  you  and  your  Daddy  play  around  any?  A.  In  the 
evening.  I  go  out  and  ride  my  bicycle. 

Q.  What  do  you  do  on  Sunday?  A.  Go  to  church  in  the 
morning.  Then  I  go  out  and  ride  some  horse.  I  haven’t 
been  riding  on  Sunday  very  much. 

Q.  Do  you  ride  horses  up  here,  too?  A.  I  can  ride,  but 
we  don’t  ride  any  more  because  my  father  just  took  the  cast 
off  his  leg. 

Q.  He  broke  his  leg?  A.  Yes. 

1224  Q.  How  did  he  hurt  himself?  A.  He  was  going  to 
take  some  pictures  of  us  on  Sunday.  You  know  where 

the  car  drive  is;  he  was  walking  across  there  on  the  front 
lawn  and  he  slipped  on  the  ice. 
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Q.  You  did  not  like  that!  A.  No. 

Q.  Were  you  with  him?  A.  Yes,  I  was  with  him  and  so 
was  my  sister;  and  so  was  the  dog.  We  have  a  dog  named 
•  Donald. 

Q.  Do  you  like  your  Daddy  pretty  well?  A.  Yes,  sir. 

Q.  How  much  do  you  like  him  ?  A.  I  like  him  very  much ; 
very,  very,  very  much. 

Q.  A  good  Daddy,  is  he?  A.  Yes. 

Q.  How  often  do  you  see  your  Mother?  A.  Well,  I  see  ; 
her  whenever  I  come  home. 

Q.  I  mean  your  Mother  down  in  North  Carolina.  A.  I 
haven’t  seen  her  for  quite  a  while. 

Q.  How  long  has  that  been?  A.  Around  two  or  three 
years.  *  j 

Q.  Would  you  like  her  to  come  here  and  visit  you?  A. 
Yes. 

Q.  What  do  you  do  when  she  comes  to  visit  you?  A.  She 
brings  me  some  things.  I  cannot  keep  them.  She  brings 
me  a  suitcase  full  of  toys. 

1225  Q.  You  like  that !  Do  you  go  out  with  her?  A.  No, 
my  Father  does  not  allow  me  to. 

Q.  Do  you  come  downtown?  A.  Yes,  I  go  downtown,  j. 
unless  I  stay  over  night  with  her. 

Q.  Where  did  you  stay?  A.  I  don’t  know  where  we  stayed. 

Q.  Some  hotel?  A.  Not  a  hotel,  but  it  was  an  old  drive¬ 
way  and  house.  Over  night  she  would  read  me  stories.  It  ! 
was  pretty  good. 

Q.  Do  you  remember  living  down  in  North  Carolina? 

A.  Yes.  | 

Q.  Where  did  you  live  down  there?  A.  I  think  it  was  ■ 
Tryon. 

Q.  Do  you  remember  Tryon?  A.  Yes. 

Q.  How  old  were  you  when  you  left  Tryon?  A.  I  do  not  ; 
know.  I  can’t  remember  that  far  back. 

Q.  You  don’t  remember?  A.  No,  sir. 

Q.  You  don’t  remember  how  it  was  down  there?  A.  No, 
sir.  i 
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Q.  Do  you  remember  the  house  you  lived  in?  A.  Yes,  sir; 
it  was  a  great  big  thing. 

1226  Q.  Was  that  your  granddaddy’s  house?  A.  I  think 
it  was.  One  day  when  I  was  playing  dowm  there,  my 

Mother  came  in  and  said  he  had  died.  I  don’t  remember 
how  he  died. 

Q.  That  is  one  of  the  things  you  remember  down  there? 
A.  Yes. 

Q.  Do  you  remember  living  in  Winston-Salem  after  you 
left  Trvon?  A.  Oh,  yes.  I  lived  in  Winston-Salem.  I  have 
forgotten  most  of  it.  I  remember  I  lived  there,  then  I  went 
to  Washington.  Going  to  Washington  I  had  a  long  ride. 

Q.  That  is  when  you  came  to  Washington?  A.  Yes,  and 
out  in  the  apartment  that  night  I  slept  on  mattresses,  be¬ 
cause  I  had  nothing  else.  My  Father  didn’t  have  time  to 
fix  it  up. 

Q.  Did  your  Mother  live  with  you  in  Winston-Salem  ?  A. 
Some  of  the  time  she  did. 

Q.  How  do  you  and  your  Mother  get  along?  A.  Well, 
pretty  good.  Sometimes  we  get  mad. 

Q.  Who  gets  mad?  You  or  your  Father?  A.  She  says 
she  wants  to  take  me  by  herself  with  her. 

Q.  She  says  that  to  you?  A.  Yes.  She  says  some  day  she 
will  get  me  back  to  her.  I  don’t  know  how  she  is  going  to 
do  it. 

Q.  Would  you  like  to  go  back  to  her?  A.  No. 

1227  Q.  Why?  A.  Because  my  Father  is  nicer  to  me. 

Q.  Doesn’t  your  Mother  treat  you  nice?  A.  Yes, 

but  my  Father  treats  me  better. 

Q.  Do  you  have  friends  where  you  live  up  on  16th  Street, 
boy  friends  and  girl  friends?  A.  Yes.  sir.  I  have  a  girl 
friend. 

Q.  What  is  her  name?  A.  Betty  Jane. 

Q.  How  many  children  up  there  do  you  play  with?  A.  I 
play  with  a  boy  named  Barnett ;  and  another  little  boy  up 
there  but  I  don’t  play  with  him  much.  He  is  sort  of  not 
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clean,  and  his  Mother  doesn’t  pay  attention  to  him,  so  she 
sends  him  out  in  the  street. 

Q.  Do  you  like  the  children  up  there?  A.  Yes,  all  but 
that  one.  And  there  is  another  little  tiny  boy  that  hits  his 
mother. 

Q.  You  don’t  like  him?  A.  I  don’t  play  with  him. 

Q.  How  do  you  look  after  this  little  sister.  Do  you  take 
care  of  her?  A.  Yes. 

Q.  How  does  she  get  along?  A.  Pretty  good. 

Q.  Does  she  have  children  to  play  with?  A.  We  have 
bicycles,  tricycles,  wagon,  everything  we  need.  We 

1228  have  a  basement  full  of  toys. 

Q.  Is  that  a  play  room  down  there?  A.  Yes,  we  use- 
it  as  a  play  room,  because  we  have  so  many  things. 

Q.  How  do  you  like  it  when  you  go  to  Sunday  School? 
A.  Fine. 

Q.  How  many  children  in  the  Sunday  School.  A.  I  don’t 
know. 

Q.  Is  it  a  large  class?  A.  There  is  a  large  Sunday  School, 
with  many  classes. 

Q.  You  like  your  Mother  to  come  and  see  you,  don’t  you? 
A.  Yes. 

Q.  But  you  say  you  don’t  want  to  go  live  with  her?  A. 
No. 

Q.  Did  anybody  tell  you  to  say  that,  or  is  that  just  your 
idea?  A.  No,  just  my  idea. 

Q.  What?  A.  No,  it  is  my  idea. 

The  Court:  That  is  about  all.  Bring  the  little  girl  in  just 
a  minute. 

Thereupon  the  infant  plaintiff 

Penelope  Boone 

was  brought  in  the  room,  taken  by  the  Judge  on  his 

1229  lap,  and  questioned  as  follows: 

Q.  How  do  you  like  to  come  down  here  with  these 
old  men?  A.  Fine. 

Q.  Where  do  you  go  to  school?  A.  Nursery  school. 
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Q.  Where  is  that!  A.  Half  an  hour  from  my  house. 

Q.  Do  you  know  the  name  of  the  place  ?  A.  No. 

Q.  Is  it  in  Bethesda?  A.  No. 

Q.  Not  in  Bethesda?  A.  No. 

Q.  Who  is  your  teacher?  A.  Mrs.  “T”. 

Q.  Do  you  like  her?  Does  she  make  you  study,  or  just 
play?  A.  Play. 

Q.  No  study?  A.  No. 

Q.  You  wouldn’t  like  her  so  much  if  she  made  you  study, 
would  you?  A.  No. 

Q.  Do  you  and  your  Daddy  ever  go  play,  and  go 

1230  out  walking?  A.  Sometimes  I  play  with  my  Daddy, 
and  sometimes  he  has  to  work. 

Q.  He  has  to  work  a  good  deal,  doesn’t  he? 

When  did  you  see  your  Mother  last?  A.  She  is  right 
here. 

Q.  I  don’t  mean  Mother  Stabler.  I  mean  Mother  Light- 
•ner. 

(Here  Daniel  interposed  with  “Martha”.) 

A.  I  don’t  know. 

Q.  Do  you  remember  when  you  saw  her  last?  A.  No. 

Q.  How  old  are  you  now?  A.  Five. 

Q.  Not  six  yet?  A.  No. 

Q.  You  look  like  a  big  lady.  Do  you  remember  your 
Mother  Martha?  A.  I’ll  bet  you  don’t  know  how  old 
Danny  is? 

Q.  Yes,  I  do.  He  is  9. 

(To  Daniel)  How  old  are  you? 

Penny:  Don’t  tell  him. 

Daniel:  Eight. 

The  Court:  WTien  will  you  be  9? 

Daniel :  May  23. 

1231  The  Court:  Almost  9. 

Q.  (To  Penny)  When  will  you  be  6,  Pen?  A.  I 
don’t  know. 

Q.  Oh,  yes,  you  do.  Don’t  you  know  when  your  birth¬ 
day  is?  A.  No. 
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Q.  Do  you  go  to  Sunday  School?  A.  Yes. 

Q.  Do  you  like  that?  A.  Yes. 

Q.  Who  takes  you?  A.  My  Mother  and  my  Father. 

Q.  Have  you  got  a  new  pocketbook? 

Daniel :  She  just  got  it. 

A.  I  got  money  in  it.  I ’ve  got  a  dime  in  it. 

Q.  Can  you  count  that  money?  A.  No. 

Q.  How  do  you  know  how  to  pay  for  things,  if  you  can’t 
count?  I  think  you  are  a  pretty  nice  little  girl.  WTien  will 
you  come  down  and  see  me  again.  Will  you  come  down  and  • 
see  me  again  if  I  send  for  you?  A.  Maybe. 

Q.  You  don’t  like  me  so  well,  do  you?  You  are  not  so 
sure  of  me,  are  you? 

Do  you  remember  Mother  Martha,  Martha  Light- 
1232  ner?  Do  you  remember  her? 

A.  My  pocketbook  dropped ! 

The  Court  (to  counsel) :  I  don’t  suppose  she  remembers 
her  Mother.  It  has  been  about  two  years. 

Mr.  Patterson:  Probably  she  doesn’t. 


(Thereupon  the  proceedings  in  Chambers  were  con¬ 
cluded.) 


